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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510. '

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 905

Oranges, Grapefruits, Tangerines, and
Tangelos Grown in Florida; Relaxation
of Minimum Size Requirements for
Florida Grapefruit and Tangerines

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule relaxes the
minimum size requirements for
shipments of domestic and imported
pink seedless grapefruit from size 48
(3% 6 inches in diameter) to size 56 (3%
inches in diameter). In addition, the
minimum size requirement for domestic
shipments of Dancy tangerines is
relaxed from size 176 (2% 6 inches in
diameter) to size 210 (2%6 inches in
diameter). These fruits can be shipped
from the production areas to any point
in the continental United States,
Canada, or Mexico. The maturity level
of, size composition of, and market
demand conditions for these fruits
warrant these relaxations.

DATES: The pink seedless grapefruit
relaxation is effective for the period
October 22, 1987, through August 21,
1988; and the Dancy tangerine
relaxation is effective for the period
November 30, 1987, through August 21,
1988. Comments which are received by
November 27, 1987, will be considered
prior to issuance of the final rule.

ADDRESS: Interested persons are invited
to submit written comments concerning
this action. Comments must be sent in
triplicate to the Docket Clerk, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2085-S, Washington,
DC 20090-6456. Comments should
reference the date and page number of

this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffi, Chief, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
DC 20090-6456; telephone: (202) 447-
5697.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
905, as amended (7 CFR Part 905),
regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida. This order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act”.

This rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service AMS) has considered
the economic impact of this action on
small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act and rules issued thereunder are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 100 handlers
of Florida oranges, grapefruits,
tangerines, and tangelos subject to
regulation under the Florida citrus.
marketing order, approximately 15,000
orange, grapefruit, tangerine, and
tangelo producers in Florida, and -
approximately 26 importers who import
grapefruit into the United States. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual gross revenues for the
last three years of less than $100,000,
and small agricultural service firms are
defined as those whose gross annual
receipts are less than $3,500,000. The
majority of the handlers, producers, and

importers may be classified as small
entities.

The handling regulation for Florida
citrus fruit covered under this marketing
order is specified in § 905.306 Florida
Orange, Grapefruit, Tangerine, and
Tangelo Regulation 6. This regulation
was issued on a continuing basis subject
to modification, suspension, or
termination by the Secretary. Section
905.306(a) provides that no handler shall
ship between the production area and
any point outside thereof, in the
continental United States, Canada, or
Mexico, specified varieties of oranges,
grapefruit, tangerines and tangelos
unless such varieties meet the minimum
grade and size requirements prescribed
in Table I. Section 905.305(b) provides
that no handler shall ship fruit to any
destination outside the continental
United States, other than Canada or
Mexico, unless the specified varieties
meet the requirements prescribed in
Table II.

The Citrus Administrative Committee
meets prior to and during each season to
consider recommendations for
modification, suspension, or termination
of the regulatory requirements for
Florida oranges, grapefruit, tangerines,
and tangelos. Committee meetings are
open to the public and interested
persons may express their veiws at
these meetings. The Department reviews
committee recommendations and
information submitted by the committee
and other available information, and
determines whether modification,
suspension, or termination of the
regulatory requirements would tend to
effectuate the declared policy of the Act.

The minimum size requirements,
specified herein, reflect the committee’s
and the Department's appraisal of the
need to relax the minimum size
requirements applicable to domestic and
import shipments of pink seedless
grapefruit and the minimum size
requirement applicable to the domestic
shipments of Dancy tangerines. This rule
recognizes current and prospective
supply and demand for such fruit and is
necessary to permit handlers to ship
smaller sized fruit to meet market needs.
No problems with fruit quality, maturity,
and size are expected in the
marketplace because of the relaxations.

Some Florida tangerine and grapefruit
shipments are exempt from the
minimum grade and size requirements
effective under the marketing order.
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Handlers may ship up to 15 standard
packed cartons (12 bushels) of fruit per
day under a minimum quantity.
exemption provisions. Also, handlers
may ship up to 2 standard packed
cartons of fruit per day in gift packages
which are individually addressed and
not for resale, under the current
exemption provisions. Fruit shipped for
animal feed is also exempt under
specific conditions. In addition, fruit
shipped to commercial processors for
conversion into canned or frozen |
products or into a beverage base are not
subject to the handling requirements.

The rule temporanly relaxes the

‘minimum size requirements for domestic .

and import shipments of pink seedless
grapefruit from size 48 (3% inches in -
diameter) to size 56 (3% inches in
diameter). Also, the minimum size
requirement for domestic shipments of
Dancy tangerines is temporarily relaxed
from sizes 176 (2% inches in diameter)
to size 210 (2% inches in diameter)
effective November 30, 1987. The
relaxations for grapefruit and tangerines
will remain in effect through August 21,
1988 by which time shipments for the-
1987-88 season will be finished. -

The committee recommended
relaxation of the size requirements for
grapefruit and tangerines at its
September 22, 1987 meeting. It
recommended the relaxation for

- grapefruit be made effective as soon as
possible, and that for tangerines be
made effective on November 9, 1987. On
October 16, 1987, the committee
modified its September 22, 1987,
recommendation to provide that the
relaxation for tangerines be made
effective November 30, 1987. The
committee indicated that the tangerine
crop is not maturing as rapidly as
anticipated. The committee believes that
grapefruit shipments to Canada could be
significantly increased if the size -
requirement is relaxed early in the
season rather than waiting until later in
the season as has been the practice in
prior years. The committee's :
recommendation to relax the size.
requirement for Dancy tangerines
follows the practice of prior years of
lowering the size requirement when the
crop has reached an acceptable level of
maturity, flavor and size.

"Section 8e of the Act (7 U.S.C. 608e-1)
provides that whenever specified
commodities, including grapefruit, are
regulated under a Federal marketing
order, imports of that commodity are
prohibited unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodity. Since this action relaxes the
minimum size requirement for
domestically produced pink seedless
grapefruit, the relaxation would also be
applicable to imported pink seedless
grapefruit.

Grapefruit import requirements are
specified in § 944.106 (7 CFR Part 944),
which requires that the various varieties
of grapefruit imported into the United
States meet the same grade and size
requirements as those specified for
Florida grapefruit in Table I of
paragraph (a) in § 905.306. Section
944,106 was issued under Section 8e of
the Act (7 U.S.C. 608e-1). An exemption
provision in the grapefruit import
regulation permits persons to import up
to 10 standard packed 4/5 bushel
cartons exempt from the import -
requirements.

The relaxation of the minimum size
requirement for pink seedless grapefruit
and Dancy tangerines is only for the
remainder of the 1987-88 shipping
seasons for these fruits. The resumption
of tighter requirements for 1988-89
season shipments is based upon the

" maturity, size, quality, and flavor

characteristics of these fruits early in
the shipping season.

Therefore, the Department’s view is
that the impact of this action upon
producers, handlers, and importers *
would be beneficial, because it will
enable handlers to provide tangerines
and grapefruit consistent with buyer
requirements, The application of
minimum size requirements to Florida
grapefruit and tangerines, and to
imported grapefruit over the past several
years, has resulted in fruit of acceptable
size being shipped to fresh markets.

Based on the above, the Administrator
of AMS has determined that this action

- will not have a significant economic

impact on a substantial number of small
entities.
‘After consideration of all relevant

" matter presented, the information and

recommendations submitted by the
committee, and other available
information, it is found that the rule as
hereinafter set forth will tend to
effectuate the declared policy of the Act.
Pursuant to 5 U.S.C. 553, it is also
found and determined that it is
impracticable, unnecessary and contrary
to the public interest to give-preliminary
notice prior to putting his rule into effect
and that good cause exists for not
postponing the effective date of this
action until-30 days after publication in
the Federal Register because: (1) This
action relaxes handling requirements -

.currently in effect for Florida grapefruit

and Dancy tangerines; (2) handlers of
these fruits are aware of this action
which was recommended by the
committee at a public meeting and they
will need no additional time to comply
with the requirements; (3) shipment of
the 1987-88 season Florida grapefruit
crop has begun, and shipment of the
Dancy tangerine crop will be well
underway by November 30, 1987; (4) the
grapefruit import requirements are
mandatory under section 8e of the Act;
and (5) the rule provides a 30-day
comment period, and any comments
received will be considered prior to
issuance of a final rule.

List of Subjects in 7 CFR Part 905

Marketing agreements and Orders,
Florida, Grapefruit, Oranges, Tangelos,
Tangerines.

For the reasons set forth in the
preamble, 7 CFR Part 905 is amended as
follows: -

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

1. The authority citation for 7 CFR
Part 905 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674. :

2. The provisions of § 905.306 are
amended by revising the following
entries in Table I of paragraph (a),
applicable to domestic shlpments. to
read as follows:

§ 905.306 Orange, Grapefruit, Tangerine,
and Tangelo Regulation 6, Amendment 45.

(a)***~

TABLE |
) Mini-
. . . - mum
Variety Regulation period Minimum grade diameter
(inches)
(1) (2 3 RN U]
Grapefruit Seediess, pink 10/22/87-8/21/88 Improved No. 2 (External) U.S. No. 1 (Internal) I
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TasLE I—Continued '
Mini-
Variety Regulation period Minimum grade dia":::g;'ev
(inches)
M @ @ @
On and after 8/22/688 Improved No. 2 (External) U.S. No. 1 (Internal) .......c..emsesses - %e
Tangerines, Dancy 11/30/87-8/21/88 U.S. No. 1 2%
On and after 8/22/88 US. No. § 2%

Dated: October 22, 1987.
Robert C. Keeney,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

(FR Doc. 87-24927 Filed 10-27-87; 8:45 am]
BILLING CODE 3410-02-M

FARM CREDIT ADMINISTRATION
12CFR Part611

Organization; Director Compensation;
Etfective Date

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration published final
regulations under Part 611 on September
25, 1987 (52 FR 36012). These regulations
relate to compensation of members of
Farm Credit System district boards. In
accordance with 12 U.S.C. 2252, the
effective date of the final rule is 30 days
from the date of publication in the
Federal Register during which either or
both Houses of Congress are in session.
Based on the records of the sessions of
Congress, the effective date of the
regulations is October 28, 1987.
EFFECTIVE DATE: October 28, 1987,
FOR FURTHER INFORMATION CONTACT:
Nancy E. Lynch, Senior Attorney

or

Joanne Ongman, Attorney, Office of
General Counsel, Farm Credit
Administration, 1501 Farm Credit
Drive, McLean, Virginia 22102-5090,
(703) 8834020

(Secs. 5.17 (9) and (10), Pub. L. 92-181, as

amended by Pub. L. 99-205, 12 U.S.C.

2252(a)(9)(10))

Dated: October 23, 1987.

David A. Hill,

Secretary, Farm Credit Administration Board.

|FR Doc. 87-24899 Filed 10-27-87; 8:45 am]

BILLING CODE 6705-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 21 and 25

[Docket No. NM-23; Speciat Conditions No.
25-ANM-15]

Special Conditions; McDonnell
Douglas DC-9-80 and MD-80 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTiON: Final special conditions.

SUMMARY: These special conditions are
issued pursuant to §§ 21.16 and 21.101 of
the Federal Aviation Regulations (FAR)
to McDonnell Douglas for the Model
DC-9-80 and MD--80 series airplanes.
These series airplanes will have novel
or unusual design features associated
with the installation of new electronic
systems for which the applicable
airworthiness regulations do not contain
adequate or appropriate safety
standards for protection from the
indirect effects of lightning. These
special conditions contain the safety
standards which the Administrator finds
necessary, because of these added
design features, to ensure that the
functions of these systems, which are
critical and essential, are addressed.
EFFECTIVE DATE: November 27, 1987.

FOR FURTHER INFORMATION CONTACT:
Gene Vandermolen, Transport
Standards Staff, ANM-110, FAA,
Northwest Mountain Region, 17900
Pacific Highway South, C-68966, Seattle,
Washington, 98168, telephone (206) 431-
2114.

SUPPLEMENTARY INFORMATION:

Background

On March 10, 1986, the Douglas
Aircraft Company, 3855 Lakewood
Boulevard, Long Beach, California 90846,
made an application to the Federal _
Aviation Administration (FAA), for an
amended type certificate for the MD-88
airplane. .

"~ The MD-88 is a'172 passenger
(maximum), fuel efficient, low noise
(Stage 3) MD-80 series derivative with

JT8D-217C or JT8D-219 engines. The
MD-88F would be the freighter version
incorporating the main cabin cargo door
and cargo flooring of previously
certificated freighters. The MD-88
weights will be the same as those
approved for the MD-82, i.e., 150,500
pounds maximum ramp weight (MRW),
149,500 pounds maximum takeoff weight
{(MTOW), 130,000 pounds maximum
landing weight (MLW) and 122,000
pounds maximum zero fuel weight
(MZFW). . .
The overall exterior configuration and
the basic airplane structure will be the
same as the DC-9-80 and MD-80 series
currently being delivered. New
electronic systems which will be
incorporated in the MD-88 include, for
example, a flat panel display for
showing engine parameters and another
flat panel for displaying failure
annunciations. These systems are also
expected to becomé available as options

“for other DC-9-80 and MD-80 series

airplanes. They will also be available

_for retrofit on in-service airplanes.

Because the current regulations
address only structural and fuel tank/
fuel vapor ignition lightning protection
(direct effects), but do not address
lightning indirect effects, protection for
electronic control or display systems,
special conditions are necessary to
provide an equivalent level of safety
when compared to traditional designs.
These special conditions specify the
level of protection required based on the
criticality of the function performed by
the system. For this reason, these
special conditions will be applicable to
all of the DC-9-80 and MD-80 series
airplanes which incorporate these (or
other future) electronic systems, whose
functions have been determined to be
critical or essential.

Discussion of Comments

Notice of proposed special conditions
No. SC-87-3-NM for McDonnell
Douglas DC-9-80 and MD-80 series
airplanes was published in the Federal
Register on May 26, 1987 {52 FR 19520).
Comments were received from Air
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Transport Association of America
{ATA) and the applicant. .

Both commenters note that the
proposed special conditions are
intended for new or digital electronic
systems, and that this should be clearly
indicated. The FAA concurs that the
special conditions were intended for

. “new electronic systems.” These words
are being added to the text of the special
conditions to clarify this intent.

The applicant notes that the
background statement in the notice of
proposed special conditions recognizes

- that the level of protection required
depends on how critical the function
performed is to airworthiness, but the
special conditions refer to the failure of
systems rather than functions. He points
out that a system may perform
nonessential functions as well as critical
and essential functions; however, the
proposed special conditions require that
all the system functions must be
protected. The applicant proposes
special conditions referring to the failure
of functions rather than systems, and
suggests using definitions for critical
functions, essential functions and failure
of a system function in the special
conditions for clarity.

The FAA agrees with this comment.
Special conditions for essential
functions proposed by the applicant are
adopted, and definitions for “essential
function” and *“critical functions” are
being added for clarification. The

special condition for critical functions is -

being rewritten to clarify the intent. We
agree that some systems may perform
multiple functions and that failure of
some of these functions may not affect
the critical functions. The proposed
special conditions would require only
those parts of the system associated
with the critical function to be protected
to that level. However, it may be
difficult to provide adequate “isolation”
and resultant lightning protection to
“parts” of an integrated system.

A comment was made that the
proposed special conditions are of a
general nature and should bé more
specific as to which systems they apply
to and the extent of testing that should
be accomplished.

The FAA does not concur that the
special conditions should be more
specific. These special conditions

-involve advanced systems, for which
there are no adequate lightning -
protection standards in the regulations.
The FAA has intentionally written these
special conditions to state an overall
safety objective, and not to'specify
system design. This will allow the
applicant latitude in design and testing
of these systems. Further guidance on
acceptable means of compliance with

these special conditions is being
developed, and an advisory circular,
based on SAE report AE4L-87-3, is
being prepared by the FAA that also
defines the lightning environment and
discusses testing. The extent of the
testing that should be accomplished for
a particular airplane is determined by
the local Aircraft Certification Office.
after a lightning certification plan has
been.submitted to the FAA by the
applicant.

Type Certification Basis

The type certification basis for the
McDonnell Douglas DC-~9-80 and MD-80
series airplanes is Part 25 of the FAR
effective February 1, 1965, as amended
by Amendments 25-1 through 2540,
with certain exceptions which are
identified in the Model DC-9 series
Airplane Type Certificate No. AGWE.
These exceptions are not pertinent to
the subject of lightning protection for
electronic devices.

. Conclusion

This action affects only certain
unusual or novel design features on
McDonnell Douglas DC-9-80 and MD-80
series of airplanes. It is not a rule of
general applicability and affects only
the manufacturer who applied to the
FAA for approval of these features on
the airplane.

List of Subjects in 14 CFR Parts 21and -
25

Air transportation, Aircraft, Aviation
safety.

The Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes, in
addition to §§ 25.581 and 25.954 for the
structure and fuel system, the following
special conditions for the McDonnell
Douglas DC-9-80 and MD-80 series
airplanes incorporating these types of -
electronic systems.

1. The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C, 1344, 1348(c), 1352,
1354(a), 1355, 1421 through 1431, 1502,
1651(b)(2), 42 U.S.C. 1857-10, 4321 et seq;
E.O. 11514; 49 U.S.C. 106(q) (Revised Pub L.
97-449, January 12, 1983).

2. Each new electronic system which
performs critical functions must be
designed and installed to ensure that the
operation and operational capabilities of
these critical functions are not affected
when the airplane is exposed to
lightning.

3. Each essential function of new
electronic systems must be protected to
ensure that the essential function can be.
recovered after the airplane has been
exposed to lightning. For the purpose of

these special conditions the following
definitions apply:

Critical Functions. Functlons whose .
failure-would contribute to or cause a
failure condition which would prevent - -
the continued safe flight and landing of -
the airplane.

Essential Functions. Functxons whose
failure would contribute to or cause a-
failure condition which would -
significantly impact the safety of the
airplane or the ability of the flight crew -
to cope with adverse operatmg ’
conditions.

Issued in Seattle. Washington, on October
19, 19687,

Wayne ]. Barlow,

Director, Northwest Mountain Region.

{FR Doc. 87-24903 Filed 10-27-87; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Parts 21 and 25

[Docket No. NM-22; Special Conditions No.
25-ANM-14]

Special Conditions; Fokker B.V; Model
F28 MK0100 Airplane

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These specidl conditions are
issued pursuant to §§ 21.16 and 21.101 of
the Federal Aviation Regulations (FAR)
to Fokker B.V., Schiphol, The
Netherlands, for an amended type
certificate for the Fokker F28 MK0100
airplane. The airplane will have novel or
unusual design features associated with
digital avionic systems for which the
applicable airworthiness regulations do
not contain adequate or appropriate
lightning protection safety standards.
These special conditions contain the
safety standards which the
Administrator finds necessary, because
of these design features, to establish a
level of safety equivalent to that
established in the regulations.

EFFECTIVE DATE: November 27, 1987.

FOR FURTHER INFORMATION CONTACT:
Gene Vandermolen, Transport
Standards Staff, ANM-110, FAA,
Northwest Mountain Region, 17900
Pacific Highway South, C-68966, Seattle.
Washington 98168; telephone (206) 431-
2114. .

SUPPLEMENTARY INFORMATION:

Background

On July 31, 1985, Fokker B.V., 1117 zl
Schiphol, The Netherlands, made an
application to the Federal Aviation- _
Administration (FAA) for an amended

‘type certificate for the Fokker F28
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MKO0100 airplane. This airplane will
have two Rolls-Royce Tay 620-15 high
by-pass ratio engines with thrust
reversers. Extensive use will be made of
composite materials in its construction.
The fuselage length will be increased -
18.83 feet with plugs forward and aft of
the wing. The wing span will be
increased 9.8 feet. It will have an
increased wing chord and improved
aerodynamics with extended leading
and trailing edges. The horizontal
stabilizer span will be increased 4.6 feet.
It will have strengthened landing gear
with new wheels and brakes. The
passenger count will be increased from
85 to 107. The maximum takeoff weight
will be increased from 73,000 pounds to
91,500 pounds, maximum landing weight
-from 69,500 pounds to 84,500 pounds,
and maximum zero fuel weight from
62,000 pounds to 76,500 pounds. The fuel
capacity, cruise speed and maximum
operating altitude will remain the same.

Included as part of the F28 MK0100
type design will be the following dxgltal
electronic systems:

Mutti-Function Display (MFDS)

Electronic Flight Instruments (EFIS)

Automatic Flight Control and
Augumentation (AFCAS)

Fault Warning Computer (FWC)

Flight Management System (FMS)

Attitude Heading Reference System
(AHRS) ’

These systems, which by their nature
operate at low voltage levels, may be
particularly vulnerable to transients
such as the indirect effects of a lightning
strike to the airplane. Because the
current regulations address structural -
and fuel tank/fuel vapor ignition
lightning protection but do not address
lightning protection for electronic
systems, special conditions are
necessary to provide installation and
safety requirements to ensure adequate
protection of these systems from
lightning. These special conditions
specify the level of protection required
based on the criticality of the function
performed by the system.

Discussion of Comments

Notice of proposed special conditions
No. SC-87-2-NM for the Fokker B.V.
Model F28 MK0100 airplane was
published in the Federal Register on
May 8, 1987 (52 FR 17410). The only
public comments received were from Air
Transport Association of America
(ATA).

A comment was made that the special
conditions are of a general nature and
should be more specific as to which
rystems they apply to and the extent of

testing that should be accomplished.

The FAA does not concur that the
special conditions should be more
speci’ic. These special conditions
involve advanced systems, for which
there are no adequate lightning
protection standards in the regulations.
The FAA has intentionally written these
special conditions to state an overall
safety objective, and not to specify
system design. This will allow the
applicant latitude in design and testing
of these systems. Further guidance on
acceptable means of compliance with
these special conditions is being
developed, and an advisory circular,
based on SAE report AE4L-87-3, is
being prepared by the FAA that also
defines the lightning environment and
discusses testing. The extent of the
testing that should be accomplished for
a particular airplane is determined by
the local Aircraft Certification Office
after a lightning certification plan has
been submitted to the FAA by the
applicant.

"The commenter also thinks that
paragraph 3 is extremely vague and
could be construed to mean a multitude
of systems.

The FAA agrees with this comment
and is rewriting both paragraphs 2 and 3
to clarify that the lightning protection
requirements apply to new electronic
systems which perform critical and
essential functions. Definitions for
critical and essential functions are also
being added to clarify the mtent of the
special conditions.

Type Certification Basis

The proposed type certification basis
for the Fokker F28 MK0100 airplane is:

1. Part 25 of the Federal Aviation
Regulations (FAR) dated February 1,
1965, as amended by Amendments 25-1
through 25-58, 25-58 and 25-59, except
for the following sections which will be
certified to earlier amendments as
noted: § 25.109, Amendment 25-41;

§ 25.631 (§ 25.631 did not exist prior to
Amendment 25-23); § 25.783,
Amendment 25-53; and § 25.1309,
Amendment 25-22 (for unmodified
systems). .

2. Part 36 of the FAR in effect at the
time the amended type certificate is
issued.

3. Special Federal Aviation
Regulations (SFAR) 27 with
amendments in effect at the time the
amended type certificate is issued.

4. Equivalent safety findings for
§ 25.777(e) (Flap handle location),

§ 25.781 (Flap handle shape),

§ 25.1103(e) (APU installation—fire
proof inlet duct), and § 25.901(d) (APU
installation—instruments}. -

5. Any special conditions issued.
6. Any exemptlons issued.

Concluslon

This action affects only certain
unusual or novel design features on one
model series of airplanes. It is not a rule
of general applicability and affects only
the manufacturer who applied to the
FAA for approval of these features on
the airplane.

List of Subjects in 14 CFR Part 21

Air transportation, Aircraft, Aviation
safety.

The Special Conditions

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued for the Fokker F28 MK0100
airplane:

1. The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 1344, 1348(c), 1352,
1354(a), 1355, 1421 through 1431, 1502,
1651(b)(2), 42 U.S.C. 1857{-10, 4321 et seq.;
E.O. 11514; 49 U.S.C. 106(g) (Revised Pub. L.
97-449, January 12, 1983).

2. Each new electronic system which
performs critical functions must be
designed and installed to ensure that the
operation and operational capabilities of
these critical functions are not affected
when the airplane is exposed to
lightning.

3. Each essential function of new
electronic systems must be protected to
ensure that the essential function can be
recovered after the airplane has been
exposed to lightning.

For the purpose of these special
conditions the following definitions
apply:

Critical Functions. Functions whose
failure would contribute to or cause a
failure condition which would prevent
the continued safe flight and landing of
the airplane.

Essential Functions. Functions whose
failure would contribute to or cause a
failure condition which would
significantly impact the safety of the
airplane or the ability of the flightcrew
to cope with adverse operating
conditions. -

Issued in Seattle, Washmgton. on October
19, 1987.
Wayne ]. Barlow,
Director, Northwest Mountain Region.
[FR Doc. 87-24904 Filed 10-27-87; 8:45 am|
BILLING CODE 4910-13-M
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14 CFR Parts 21 and 25

[Docket No. NM-21 Speclal Conditions No.
25-ANM-13] )

Speclal Condltlons, Fokker B.V. Model '

F27 MKo50 Alrplane

. AGENCY: Federa] Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

‘SUMMARY: These special conditions.are
issued pursuant to §§ 21.16 and 21.101 of
the Federal Aviation Regulations (FAR)
to Fokker B.V., Schiphol, The
Netherlands; for dn amended type
certificate for the Fokker F27 MK050

airplane. The airplane will have novel or

unusual design features associated with
engine and propeller electronic
controllers for which the applicable
airworthiness regulations do not contain
adequate or appropriate lightning:
protection safety standards. These:
special conditions contain the safety
standards which the Administrator finds
necessary, because of these design
features, to establish a level of safety
equivalent to that established in the.
regulations.”

EFFECTIVE DATE November 27, 1987.

FOR FURTHER INFORMATION CONTACT:
Gene Vandermolen, Transport
Standards Staff, ANM-110, FAA,
Northwest Mountain Region, 17900
Pacific Highway South, C-88966, Seattle,
Washington 98168; telephone (206) 431~
2114.

SUPPLEMENTARY INFORMATION:

Background

On July 31, 1985, Fokker B.V., 1117 Z]
Schiphol, The Netherlands, made an
application to the Federal Aviation
Adininistration (FAA), for an amended
type certificate for the Fokker F27
MKO050 airplane. The MK050 is a high
wing, pressurized transport category
airplane with a certificated takeoff gross

weight of 41,865 pounds {optional 45,900

pounds). The airplane has a maximum
permissible altitude of 25,000 feet and a
total occupancy of 50 persons. It will be

equipped with two Pratt and Whitney of '

- Canada Model PW-124 engines each
rated at 2,400 shaft horsepower for
maximum takeoff power at sea level
standard day, and Dowty-Rotol 6-bladed
constant speed propellers. The engines
and propeller systems utilize digital
electronic controllers. In addition, a
digital Integrated Alerting System will
be installed as part of the basic |
configuration. Because the current

-regulations address structural and fuel
tank/fuél vapor ignition lightning
protection but do not address lightning
protection for electromc control

systems, special conditions are
necessary to provide.an equivalent level
of safety when compared to traditional
designs. These special conditions
specify the level of protection required
based on the criticality of the function
performed by the system.

Discussion of Comments

Notice of proposed special conditions
No. SC-87-1-NM for the Fokker B.V.
Model F27 MKO050 airplane was
published in the Federal Register on
May 8, 1987 (52 FR 17409). The only
public comments received were from Air
Transport Association of America
(ATA).

A comment was made that the special
conditions are of a general nature and
should be more specific as to which
systems they apply to and the extent of
testing that should be accomplished.

The FAA does not concur that the
special conditions should be more
specific. These special conditions
involve advanced systems, for which
there are no adequate lightning
protection standards in the regulations.
The FAA has intentionally written these
special conditions to state an overall
safety objective, and not to specify
system design. This will allow the
applicant latitude in design and testing
of these systems. Further guidance on
acceptable means of compliance with
these special conditions is being
developed, and an advisory circular,
based on SAE report AE4L-87-3, is
being prepared by the FAA that also
defines the lightning environment and
discusses testing. The extent of the
testing that should be accomplished for
a particular airplane is determined by
the local Aircraft Certification Office
after-a lightning certification plan has
been submitted to the FAA by the
applicant.

The commenter also thinks that
paragraph 3 is extremely vague and
could be construed to mean a multitude
of systems.

The FAA agrees with this comment .
and is rewriting both paragraphs 2 and 3
to clarify that the lightning protection
requirements apply to new electronic
systems which perform critical and
essential functions. Definitions for
critical and essential functions are also
being added to clarify the intent of the
special conditions.

Type Certification Basis -

The proposed type certification basis -
for the Fokker F27 MKO050 airplane is:

1. Part 25 of the Federal Aviation
Regulations (FAR) dated February. 1,
1965, as amended by Amendments 25-1
through 25-56, 25-58 and 25-59, except
for the following sections which will be

certified to earlier amendments as

noted: § 25.109, Amendment 2541;

§ 25.631 (§ 25.631 did not exist prior to
Amendment 25-23); § 25.671{c}(3),
Amendment 25-22; § 25.701, Amendment
25-22; and § 25.1309, Amendment 25-22.

2. The automatic flight control system
will comply with § 25.1309 as amended
by Amendment 25-56.

3. Part 38 of the FAR with
amendments in effect at the time the
amended type certificate is issued.

4. Special Federal Aviation
Regulations (SFAR) 27 with
amendments in effect at the time the
amended type certificate is issuéd.

5. Equivalent safety findings for
§ 25.777(e) (Flap handle location),

§ 25.781 (Flap handle shape), and
§ 25.729(e)(4) (Landing gear position
indicator and warning device).

6. Any special conditions issued.

7. Any exemptions issued.

Conclusion

This action affects only certain
unusual or novel design features on one
model series of airplanes. It is not a rule
of general applicability and affects only
the manufacturer who applied to the
FAA for approval of these features on
the airplane.

List of Subjects in 14 CFR Part 21

Air transportation, Aircraft, Aviation
safety.

The Special Conditions

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued for the Fokker F27 MK050
airplane:

1. The authority citation for these-
special conditions is as follows:

Authority: 49 U.S.C. 1344, 1348[0) 1352
1354(a), 1355, 1421 through 1431 1502,
1651(b)(2), 42 U.S.C. 1857§-10, 4321 et seq:;
E.O. 11514; 49 U.S.C. 106(g) [Revxsed Pub L
97-449, January 12, 1983).

2. Each new electronic system which
performs critical functions must be
designed and installed to ensure that the
operation and operational capabilities of
these critical functions are not affected -
when the airplane i is exposed to
lightning.

3. Each essential function of new
electronic systems must be protected to-
ensure that the essential function can be-
recovered after the airplane has been
exposed to lightning. ‘

For the purpose of these special
conditions the following defmmons

- apply:

Cntlcql Functions. Functions whose"
failure. would contribute to or cause a .
failure condition which would prevent’
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the continued safe flight and landing of
the airplane.

Essential Functions. Functions whose
failure would contribute to or cause a
failure condition which would
significantly impact the safety of the
airplane or the ability of the flightcrew
to cope with adverse operating
conditions.

Issued in Seattle, Washington, on October
19, 1987.

Wayne J. Barlow,

Director, Northwest Mountain Region.

|FR Doc. 87-24905 Filed 10-27-87; 8:45 am])
BILLING CODE 4910-13-M

14 CFR Part 39
iDocket No. 87-NM-82-AD; Amdt. 39-5757]
Airworthiness Directives; British

Aerospace Viscount Model 700, 800,
and 810 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule. )

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Viscount Model 700,
800, and 810 series airplanes, which
requires eddy current and visual .
inspections of the rib and wing upper
surface at wing station 257. This
amendment is prompted by three reports
of cracks. This problem has been
attributed to fatigue cracking. This
condition, if not corrected, could result
in failure of the wing.

EFFECTIVE DATES: December 9, 1987.
ADDRESSES: The applicable service
information may be obtained from
British Aerospace, Librarian for Service
Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Judy Golder, Standardization
Branch, Seattle Aircraft Certification
Office, ANM-113; telephone (206) 431-
1967. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-689686, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive which requires
eddy current and visual inspections of
the rib and wing upper surface at wing
station 257 on all Viscount Model 700,

800, and 810 series airplanes, was
published in the Federal Register on July
29, 1987 (52 FR 28272).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received in response to
the NPRM.

After review of the available data, the
FAA has determined that air safety and
the public interest require the adoption
of the following rule.

It is estimated that 12 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 60 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of this AD
to U.S. operators is estimated to be
$28,800. .

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic effect on a substantial number
of small entities, because of the minimal
cost of compliance per airplane ($2,400).
A final evaluation has been prepared for
this regulation and has been placed in
the-docket.

List of Subjects in 14 CFR Part 39
Aviation Safety, Aircraft.

. Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

British Aerospace: Applies to all Model
Viscount 700/800/810 series airplanes
which have accumulated more than
10,000 landings, certificated in any -
category. Compliance required as
indicated, unless previously
accomplished.

To prevent failure of the wing due to
cracking, accomplish the following:

A. Before further flight:

1. Visually inspect the wing upper surface
and end rib in accordance with applicable
British Aerospace Preliminary Technical
Leaflet No. 185 or No. 316, both dated

October 23, 1986. Repeat this inspection at
intervals not to exceed 25 landings.

2. Perform eddy current inspection of the
wing in accordance with applicable British
Aerospace Preliminary Technical Leaflet No.
185 or No. 316, both dated October 23, 1986.
Repeat this inspection at intervals not to
exceed 1,500 landings.

B. Any cracks found as a result of the
inspections required by paragraph A., above,
must be repaired prior to further flight in a
manner approved by the FAA.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

D. Eddy current inspections may be
deferred for 15,000 landings after
incorporation of Modification D3292 or
Modification FG2172 as applicable.

All persons affected by this proposal
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to British Aerospace, Librarian
for Service Bulletins, P.O. Box 17414,
Dulles International Airport,
Washington, DC 20041. These
documents may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or at the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This Amendment becomes effective
December 9, 1987.

Issued in Seattle, Washington, on October
20, 1987.

Wayne }. Barlow, -

Director, Northwest Mountain Region.
|FR Doc. 87-24802 Filed 10-27-87; 8:45 am)|
BILLING CODE 4910-13-M

14 CFR Part 75
[Airspace Docket No. 87-ACE-3]

Alteration of Jet Routes, lowa; Delay
of Effective Date

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; delay of effective
date.

SUMMARY: This action postpones the
effective date of amendments to two jet
routes located in the vicinity of lowa
City, IA. The date of implementation for
Jet Routes J-10 and }J-192 has been
postponed from November 19, 1987, to
January 14, 1988. This action is taken for
the purposes of internal administration
and for coordination of these
amendments with other related airspace
actions on the east coast.
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EFFECTIVE DATE: 0901 U t.c., January 14,
1988.

FOR FURTHER INFORMATION CONTACT:
Lewis W. Still, Airspace Branch (ATO-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic
Operations Service, Federal Aviation
Administration, 800 Independence. -
Avenue SW., Washington, DC.20591;.
telephone: (202) 267-9250..
SUPPLEMENTARY INFORMATION:

History

A final rule Docket 87-ACE-3
published in the Federal Register on
September 18, 1987 (52 FR 35236) with
an effective date of November 19,.1987,
implemented modifications.to Jet Routes
]J-10 and ]-192. However, due to internal
administrative considerations, and in
order to permit sufficient time for
coordination of these amendments with
other related airspace actions, the
effective date has been changed to
- January 14, 1988.

Issued in Washington, DC, on October 20,
1987.

Daniel J. Peterson,

Manager, Airspace-Rules and Aeronautical
Information Division.

{FR Doc. 87-24901 Filed 10-27-87; 8:45 am}
BILLING CODE 4910-13-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1206

Availability of Agency Records to
Members of the Public

AGENCY: National Aeronautics and
Space Administration.

ACTION: Final rule.

SUMMARY: This action revises Part 1208,
“Availability of Agency Records to
Members of the Public,” to implement
the provisions regarding fees and fee
waivers of the Freedom of Information
Reform Act (FOIRA) of 1986 (Pub. L 99-
570). The Freedom of Information
Reform Act permits agencies. to charge:
for the direct costs of providing FOIA
services such as search, duplication,
and, in certain cases, review. NASA
interprets this “direct cost” provision to
.. mean the actual costs incurred in

" operating its FOIA program. This rule.
also changes some of the titles and
duties of officials in Subpart §,
Responsibilities, to conform to-a
reorganization of NASA Headquarters.
EFFECTIVE DATE: November 27, 1987.

ADDRESS: Freedom of Information Act

Officer, Code LN, NASA Headquarters.

-Washington, DC 20546..

FOR FURTHER INFORMATION CONTACT:
Patricia M. Riep, 202/453-8346 or
Elizabeth N. Siegel, 202/453-2465.
SUPPLEMENTARY INFORMATION: An
interim rule with comments invited was
published on May 20, 1987. This final
rule takes effect and supersedes the
interim rule.

Record search fees are established on
a three-tier schedule based upon the
hourly salary of the person ordinarily
expected to do the work, plus 16 percent
for benefits. The clerical schedule is
based, generally, on the hourly salary of
a person at G5-6 step 1, which is
approximately the same as' GS-5 step 4
and GS—4 step 9. The professional
schedule is based, generally, on the
hourly salary of a person at GS-12 step
1, which is approximately the same as
GS-11 step 7 and GS-10 step 10. The
legal review schedule is based generally
on the hourly salary of a person at GS~
13 step 5.

NASA received three comments, one
from an association of journalist and
two:from other public interest groups.

The National Aeronautics and Space
Administration has determined that:

1. This rule is not subject to the
requirements of the Regulatory
Flexibility Act,'5 U.S.C. 601-612, since it
will not exert a significant economic

‘impact on a substantial number of small

entities.
2. This rule is not a major rule-as’
defined in Executive Order 12291.

Section-by-Section Analysis
Section 1206.101 Definitions.

(1) Several commentators urged
NASA to narrow the definition of
“commercial use request.” NASA has
left the definition the same as.that in the
Office of Management and Budget
{OMB) guidance (52 FR 10012-10020),
but has added a sentence at the end
which makes a presumption that a
request from a corporation is for
commercial use unless otherwise
domonstrated.

Section 1206.102 General policy.

_ (b) Paragraph {b) has been: revised by
adding Pub. L. 98-570 to the list of laws
that have amended the Freedom of
Information Act.

Section 1206.500 Responsibilities..

As a result of a NASA Headquarters
reorganization, the posgition responsible
for overall FOIA policy and procedures
and the making of final determinations
is now called the Associate Deputy-
Administrator (Policy). The former
position, Associate Deputy
Administrator, was abolished..In. this.
reorganization; the Headquarters FOIA .

Officer position and function was
transferred from the Director,
Management Support Division, Office of
External Relations, to the Associate
Administrator for Communications.
Thus all the activities associated with
initial determinations, Headquarters.
FOIA procedures, and preparing the
annual report have been transferred to:
the Associate Administrator for
Communications..

Section 1206.601 Mail requests.

(c) Concerning the sending of fees,.
NASA has changed the sentence, “cash
or stamps should not be sent by mail'"to
“NASA cannot be responsible for cash
sent by mail; stamps will not be
accepted.” This makes our policy on
cash and stamps more precise.

Section 1206.603 Procedures and time
limits for initial determinations.

{c) NASA has changed paragraph (c)
to go along with OMB's definition of
advance payments. When the fee is over
$250, the requester will always be sent
the initial determination and bill for the
fee. When the fee is under $250, the
requester will usually be sent the initial
determination and a bill for the fee.
Upon receipt of the fee, NASA will mail
the documents. When a fee is under $250
and in the case of a requester with a

history of prompt payment, NASA may

mail the records with the initial
determination and the bill. When this
occurs, the letter will state that interest
will be charged from the 31st day after
the date of the response.
Subpart 7

The title-“Search and Dupllcauon
Fees" was changed to “Search, Review
and Duplication Fees” to be more
descriptive.

Section 1206.700 Schedule of fees.

(a) The word “blueprints™ was
transferred from a list of oversize
documents that cost $0.15.a copy, to the:
group of items for which full direct costs
willlbe charged. This is because
blueprints must usually be provided by
the architectural contractor who charges:
NASA more than $0.15 a copy. The.list
of items in this latter group was
expanded to include “engineering,
drawmgs. hard copies of aperture
cards,” and other items which normally
cost more than $0.15 a copy and which
are provided by contractors.

(d) This is a new paragraph (d);.
formerly paragraph (h) in the interim
regulation. It deals with review of
records and. is more logically placed in
subpart 7 as paragraph (d). We have
changed the quarter-hour rate for review
by an attorney from $5.50 to $6.25. The
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hourly rate of $25 stands for an hourly
salary of $21 plus 16 percent benefits.
This correlates approximately with the
hourly salary of GS-13 step 5 and is
under by almost one dollar per hour the
hourly salary of a GS-14 step 1. Since
the majority of NASA attorneys are GS-
13's, 14's and 15's, we felt this rate better
reflected the salary of the person likely
to be reviewing FOIA records.

The paragraph letters of former
paragraphs (d) through (g) change to (e)
through (h).

In paragraph (g), formerly paragraph
(), “Charges for Special Services,”
NASA has decided to charge the full
cost for “packaging and mailing bulky
records that will not fit into the largest
envelope carried in the supply
inventory.” This language will be added
as paragraph (g)(3).

Section 1206.701 Categories of
requesters.

In paragraph (c) NASA has changed
the phrase “a request must meet the
criteria in § 1206.101(0)" to *‘a request
must demonstrate that he/she meets the
criteria in § 1206.701(0)." This clarifies
that the requester has the burden of
showing that he/she is a representative
of the news media.

Section 1206.702 Waiver or reduction of
fees.

This section is based on the
Department of Justice's “New Fee
Waiver Guidance” dated April 2, 1987.
NASA has added an introductory
sentence that states that the requester
always has the burden of producing
evidence that would qualify him/her for
a fee waiver or reduction.

Section 1206.704 Advance payments.

NASA has rewritten the Advance
Payments section to follow OMB's
definition; that is, that advance payment
is payment before work is begun or
continued on a request.

List of Subjects in 14 CFR Part 1206

Freedom of Information, Information.

For reasons set out in the Preamble, 14
CFR Part 1206 is revised to read as
follows:

PART 1206~AVAILABILITY OF
AGENCY RECORDS TO MEMBERS OF
THE PUBLIC

Subpart 1—Basic Policy

Sec.

1206.100 Scope of part.
1208.101 Definitions.
1208.102 General policy.

Subpart 2—Records Available

1206.200 Types of records to be made
available.

1208.201 Records which have been
published.

1208.202 Deletion of segregable portions of a
record.

1206.203 Creation of records.

1206.204 Records of interest to other
agencies,

1208.205 Incorporation by reference.

1206.208 Availability for copying.

1206.207 Copies. :

1208.208 Release of exempt records.

Subpart 3—Exemptions

1206.300 Exemptions.
1206.301 Limitation of exemptions.

Subpart 4—Location for Inspection and
Request of Agency

Records

1208.400 Information centers.

1208.401 Location of NASA information
centers.

1208.402 Documents available for inspection
at NASA information centers..

1208.403 Duty hours.

Subpart 5—Responsibilities

1208.500 Associate Deputy Administrator
(Policy).

1208.501 General Counsel.

1206.502 Field and component installations,

1206.503 NASA Headquarters.

1208.504 Inspector General.

1208.505 Delegation of authority.

Subpart 6—Procedures

1206.600 Requests for records.

1208.601 Mail requests.

1208.602 Requests in person.

1208.603 Procedures and time limits for
initial determinations.

1208.604 Request for records which exist
elsewhere. :

1206.605 Appeals.

1208.606 Requests for additional records.

1208.607 Actions on appeals.

1206.608 Time extensions in unusual
circumstances.

1206.609 Litigation.

Subpart 7—Search, Review, and Duplication
Fees

12086.700
1206.701
1208.702
1206.703
1206.704

Schedule of fees.
Categories of requesters.
Waiver or reduction of fees.
Aggregation of requests.
Advance payments.
1206.705 Form of payment.

1206.706 Nonpayment of fees.

Subpart 8—Failure to Release Records to
the Public

1208.800 Failure to release records to the
public.

Subpart 9—Annual Report
1208.900 Requirement for annual report.

Authority: Sec. 203, National Aeronautics
and Space Act of 1958, as amended, 72 Stat.
429, 42 U.S.C. 2473 and 5 U.S.C. 552 as
amended by Pub. L. 93-504, 88 Stat. 1561, Pub.
L. 99-570, unless otherwise noted: the Privacy
Act of 1974, 5 U.S.C. 552a.

Subpart 1—~—Basic Policy

§ 1206.100 Scope of part.

This Part 1206 establishes the policies,
responsibilities, and procedures for the
release to members of the public of
agency records which are under the
jurisdiction of the National Aeronautics
and Space Administration. This part
applies to information and agency
records located at NASA Headquarters,
at NASA Field Installations, and at
NASA component installations, as
defined in Part 1201 of this chapter.

§ 1206.101 Definitions.

For the purposes of this part, the
following definitions shall apply:

(a) The term “agency records” or
“records’™ includes all books, papers,
maps, photographs, or other
documentary materials, regardless of
physical form or characteristics, made
or received by NASA in pursuance of
Federal law or in connection with the
transaction of public business and
preserved by NASA as evidence of the
organization, functions, policies,
decisions, procedures, operations, or
other activities or because of the
informational value of data-contained
therein. It does not include tangible
objects or articles, such as structures,
furniture, paintings, sculptures, exhibits,
models, vehicles or equipment; library
or museum material made or acquired
and preserved solely for reference or
exhibition purposes; or records of
another agency, a copy of which may be
in NASA's possession.

(b) The term “initial determination”
means a decision by a NASA official, in
response to a request by a member of
the public for an agency record, on
whether the record described in the
request can be identified and located
after a reasonable search and, if so,
whether the record (or portions thereof)
will be made available under this part or
will be withheld from disclosure under
Subpart 3 of this part.

(c) The term “appeal” means a request
by a member of the public to the
Administrator or designee, or, in the
case of records as specified in
§ 1206.504, to the Inspector General or
designee. for reversal of any adverse
initial determination the requestor has
received in response to a request for an
agency record.

(d} The term “final determination™
means a decision by the Administrator
or designee, or, in the case of records as
specified in § 1206.504, by the Inspector
General or designee on an appeal.

(e) The term “working days™™ means
all days.except Saturdays, Sundays and
legal public holidays.
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(f) As.used in §1206.608; the term
*unusual circumstances’ means, but
only to the extént reasonably necessary
to the proper processing of a particular
request for agency records—

(1) The need to search for and collect
the requested records from field
facilities or other establishments that
are separate from the NASA
Information Center processing the

“request (see Subpart 6 of this part for
procedures for processing a request for
agency records);

(2) The need to search for, collect, and
appropriately examine a voluminous
amount of separate and distinct records
which are demanded in a single request;
or '

(3) The need for ¢onsultation which

_ shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determination
of the request or-among two or more
components of NASA having substantial
subject-matter interest therein.

{g) A “statute specifically providing
for setting the level of fees for particular
types of records” (5 U.S.C.
552(a)(4)(A){vi)) means any statute that
specifically requires a government
agency to set the level of fees for
particular types of records in order to:

{1) Serve both the general public and
private sector organizations by
conveniently making available

government information;

(2) Ensure that groups and individuals
pay the cost of publications and other
services which arefor their special use
80 that these costs are not borne by the
" general taxpaying public; :

(3) Operate an information
dissemination activity on a self-
sustaining basis to the maximum extent
possible; or

(4) Return revenue to the Treasury for
defraying, wholly or in part, .
appropriated funds used to pay the cost
of disseminating government
information.

(h) The term "direct costs” means
those expenditures which NASA
actually incurs in searching for and
duplicating (and in the case of -
commercial requesters; reviewing)
documents to respond to an FOIA
request. Direct costs include, for
example, the salary of the employee
who would ordinarily perform the work
(the basic rate of pay for the-employee
plus 16 percent of that rate to cover
benefits) and the cost of operating
duplicating machinery. Not included in

direct costs are overhead expenses such
as costs of space and heating or lighting
the facility in which the records are
stored. -

(i) The term “search” includes all time
spent looking for material that is

responsive to a request, including page-
by-page or line-by-line identification of
material within documents. NASA will
ensure that searching for material is
done in the most efficient, least
expensive manner 8o as to minimize.
costs for both the agency and the
requester and will only utilize line-by-
line, page-by-page search when
consistent with this policy. “Search”
should be distinguished, however, from
“review" of material in order to
determine whether the material is
exempt from disclosure (see paragraph
(k) of this section). Searches may be
done manually or by computer using
existing programming.

(i) The term “duplication” refers to the

"process of making a copy of a document

in order to respond to an FOIA request.
Such copies can take the form of paper
copy, microfilm, audio-visual materials,
or machine-readable documentation
(e.g.. magnetic tape or disk), among
others. ‘

(k) The term “review” refers to the
process of examining documents located
in response to a commercial use request
(see paragraph (1) of this section) to
determine whether any portion of any
document located is permitted to be
withheld. It also includes processing any
documents for disclosure, e.g., doing all
that is necessary to excise them and
otherwise prepare them for release.
Review does not include time spent
resolving general legal or policy issues
regarding the application of exemptions.

(1) The term *commercial use request”
refers to a request from or on behalf of
one who seeks information for a use or
purpose that furthers the commercial,
trade or profit interests of the request or
the person on whose behalf the request
is made. In determining whether a
requester properly belongs in this
category, NASA will look first to the use

"to which a requester will put the

documents requested. Where NASA has
reasonable cause to doubt the use to
which a requester will put the records
sought or where that use is not clear
from the request itself, NASA will seek

" additional clarification before assigning

the request to a specific category. A
request from a corporation (not a “news

.media” corporation) may be presumed

to be for commercial use unless the . -
requester demonstrates that it qualifies
for a different fee category.

(m) The term “educational institution”
refers to a preschool, a public or private
elementary or secondary school, an
institution of graduate higher education,
an institution of undergraduate higher

. education, an institution of professional

education, and an institution of
vocational education, which operates a

program or programs of scholarly
research. : .

(n) The term “non-commercial
scientific institution” refers to an
institution that is not operated on a
“commercial” basis as that term is
referenced in paragraph (1) of this -
section, and which is operated solely for
the purpose of conducting scientific
research, the results of which are not
intended to promote any particular

product or industry.

(o) The term “representative of the
news media” refers to any person
actively gathering news for an entity
that is organized and operated to
publish or broadcast news to the public.

"The term "news” means information

that is about current events or that
would be of current interest to the
public. Examples of news media entities
include television or radio stations
broadcasting to the public at large, and
publishers of periodicals (but only in
those instances when they can qualify
as disseminators of “news”) who make
their products available for purchase or
subscription by the general public.
These examples are not intended to be
all-inclusive. Moreover, as traditional
methods of news delivery evolve {e.g.,
electronic dissemination of newspapers
through telecommunications services),
such alternative media would be
included in this category. In the case of
“freelance” journalists, they may be
regarded as working for a news
organization if they can demonstrate a
solid basis for expecting publication
through that organization, even though
not actually employed by it. A
publication contract would be the
clearest proof, but agencies may also
look to the past publication record of a
requester in making this determination.

§1206.102 General policy.

(a) In accordance with section
203(a)(3) of the National Aeronautics
and Space Act of 1958 (42 U.S.C.
2473(a)(3)), it has been and continues to
be NASA policy to provide for the
“widest practicable and appropriate
dissemination of information concerning

. its activities and the results thereof.”

(b) In compliance with the “Freedom
of Information” amendments to the
Administrative Procedure Act (5 U.S.C.

- 552, as amended by Public Laws 90-23,

93-502 and 99-570), a positive and
continuing obligation exists for NASA to
make available upon request by
members of the public to the fullest
extent practicable, all agency records
under its jurisdiction, as described in
Subpart 2 of this part, except to the
extent that they may be exempt from
disclosure under Subpart 3 of this part.
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Subpart 2—Records Available

§ 1206.200 Types of records to be made
available.

(a) Records required to be published
in the Federal Register. The following
records are required to be published in
the Federal Register, for codification in
Title 14, Chapter V, of the CFR.

(1) Description of NASA
Headquarters and field organization and
the established places at which, the
employees from whom, and the methods
whereby, the public may secure
information, make submittals or
requests, or obtain decisions;

(2) Statements of the general course

and method by which NASA's functions -
are channeled and determined, including

the nature, and requirements of all
formal and informal procedures
available;

(3) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instructions
as to the scope and contents of all
papers, reports, or examinations;

(4) Substantive rules of general
applicability adopted as authorized by
law, and statements of general policy or
interpretations of general applicability
formulated and adopted by NASA;

(5) Each amendment, revision, or
repeal of the foregoing.

(b) Agency opinions, orders,
statements, and manuals. (1) Unless
they are exempt from disclosure under
Subpart 3 of this part, or unless they are
promptly published and copies offered
for sale, NASA shall make available the
following records for public inspection
and copying or purchase:

(i) All fina! opinions {including
concurring and dissenting opinions) and
all orders made in the adjudication of
cases, such as opinions of the NASA
Board of Contract Appeals;

(ii) Those statements of NASA policy
and interpretations which have been
adopted by NASA and are not published
in the Federal Register;

(iii) Administrative staff manuals (or
similar issuances) and instructions to
staff that affect a member of the public.

(2) In connection with all records
required to be made available or
published under this paragraph (b),
identifying details shall be deleted to the
extent required to prevent a clearly
unwarranted invasion of personal
privacy. However, in each case the
justification for the deletion shall be
explained fully in writing. A copy of
such justification shall be attached to
the front of the portion of the record
made available to the requester.

(3) In connection with all records
required to be made available or
published under this paragraph (b)

which are issued, adopted, or
promulgated after July 4, 1967, except to
the extent they are exempt from
disclosure under Subpart 3 of this part,
current indexes providing identifying
information will be maintained and
made available for public inspection
and copying or purchase (see

§ 1206.402).

(c) Other agency records. In addition
to the records made available or
published under paragraphs (a) and (b)
of this section, NASA shall; upon
request for other records made in
accordance with this part, make such
records promptly available to any
person, unless they are exempt from
disclosure under Subpart 3 of this part,
or unless they may be purchased from -
other readily available sources, as
provided in § 1206.201.

§1206.201 Records which have been
published.

Publication in the Federal Register is a
means of making certain agency records
available to the public. Also, the
Commerce Business Daily, Synopsis of
U.S. Government Proposed Procurement,
Sales and Contract Awards (Department
of Commerce) is a source of information
concerning agency records or actions.
Various other NASA publications and
documents, and indexes thereto, are
available from other sources, such as
the U.S. Superintendent of Documents,
the National Technical Information
Service (Department of Commerce), and
the Earth Resources Observation
Systems (EROS) Data Center
{Department of the Interior). Such
publications and documents are not
required to be made available or
reproduced in response to a request
therefor unless they cannot be
purchased readily from available
sources. If a publication or document is
readily available from a source other
than NASA, the requester shall be
informed of the procedures to follow to
obtain the publication or document.

§ 1206.202 Deletion of segregable
portions of a record.

If a record requested by a member of
the public contains both information
requlred to be made available and that
which is exempt from disclosure under
Subpart 3 of this part, and the portion of
the records that is required to be made
available is reasonably segregable from
the portion that is exempt, the portion
that is exempt from disclosure shall be
deleted and the balance of the record
shall be made available to the requester.
If the non-exempt portion of the record
appears to be unintelligible or
uninformative, the requester shall be
informed of that fact, and such non-

exempt portion shall not be sent to the
requester unless he thereafter
specifically requests it.

§ 1206.203 Creation of records.

Records will not be created by
compiling selected items from the files .
at the request of a member of the public,
nor will records be created to provide
the requester with such data as ratios,
proportions, percentages, frequency
distributions, trends, correlattons. or
comparisons.

§ 1206. 204 Records of Interest to other
agencies.

If a NASA record is requested and
another agency has a substantial
interest in the record, such an agency
shall be consulted on whether the record
shall be made available under this part
(see § 1206.101(f)(3)). If a record is
requested that is a record of another
agency, the request shall be returned to
the requester, as provided in
§ 1206.604(c).

§ 1206.205 Incorporation by reference.

Matter which is reasonably available
to the members of the public affected
thereby shall be deemed published in
the Federal Register when incorporated
by reference in material published in the
Federal Register (pursuant to the
Federal Register regulation on
incorporation by reference, 1 CFR Part
51). ’

§ 1206.208 Availabllity for copying.

Except as provided in § 1206.201, the
availability of a record for inspection
shall include the opportunity to extract
information therefrom or to purchase
copies.

§ 1206.207 Copies.

The furnishing of a single copy of the
requested record will constitute
compliance with this part.

§ 1206.208 Release of exempt records.

If a record which has been requested
is exempt from disclosure under Subpart
3 of this part, the record may .
nevertheless be made available under
the procedures of Subpart 6 of this part
if it is determined by an official
authorized to make either an initial
determination or a final determination
that such action would not be
inconsistent with a purpose of the
exemptions set forth in Subpart 3 of this
part. .

Subpart 3—Exemptions' .

§ 1206.300 - Exemptions.

(a) Under 5 U.S.C. 552(b)’ agency
records falling within the exemptions of
paragraph (b) of this section are not
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required.to be made available under

this part. Such records may nevertheless.

be made available if it is determined
that such actions would notbe -
inconsistent with a purpose of the
exemption (see § 1206.208).

(b) The requirements of this part to
make. agency records available do not
apply-to matters that are—

(1)(i) Specifically authorized under
criteria established by an Executive -

order to be kept secret in the interest of -

national defense or foreign policy and
(ii) are in fact properly classified
pursuant to such Executive order;

.(2) Related solely to the internal
personnel rules and practices of NASA;

(3) Specifically exempted from
- disclosure by statute (other than 5

U.S.C. 552), provided that such statute (i)
requires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue, or {ii)
establishes particular criteria for
withholding or refers to particular types
of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Interagency or intraagency
memorandums or letters which would
not be available by law to a party other
than an agency in litigation with NASA;

[6) Personnel and medical files and

4'31mllar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

{7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of such
law enforcement records or
information—

(A) Could reasonably be expected to
interfere with enforcement proceedings,

(B).-Would deprive a person of a right
to a fair trial or an impartial
adjudication,

(C) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy,

(D) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or
foreign-agency or authority or any
private institution which furnished

* information on a confidential basis, and,
in the case of a record or information
compiled by criminal law enforcement
authority in the course of a criminal
investigation or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source,

(E) Would disclose techniques and
procedures for law enforcement
investigations or prosecutions, or would
disclose guidelines for law-enforcement
investigations or prosecutions if such

disclosure could reasonably be expected
to risk circumvention of the law, or

(F) Could reasonably be expected to
endanger the life or physical safety of
any individual.

Whenever a request is made which
involves access to records described in
subsection (b)(7)(A) and—

(A) The investigation or proceeding
involves a.possible violation of criminal
law; and

(B) There is reason to believe that (i)
The subject of the investigation or
proceeding is not aware of its pendency,
and

(ii) Disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement proceedings,
the agency may, during only such time
as that circumstance continues, treat the
records as not subject to the
requirements of this section.

Whenever informant records maintained
by a criminal law enforcement agency
under an informant's name or personal
identifier are requested by a third party
according to the informant’s name or
personal identifier, the agency may treat
the records as not subject to the -
requirements of this section unless the
informant's status as an informant has
been officially confirmed.

(8) Contained in or related to
examination, operating, or condition
reports prepared by, on behalf of, or for
the use of an agency responsible for the
regulation or supervision of financial
institutions; or

(9) Geological and geophysical
information and data, including maps,
concerning wells.

§ 1206.301 Limitation of exemptions.

(a) This Part 1206 does not authorize
the withholding of information or the
availability of records to the public,
except as specifically stated in this part.

(b} Nothing in this part shall be
construed as authority to withhold
information from Congress.

Subpart 4—Location for Inspection
and Request of Agency Records

§ 1206.400 [Information centers.

NASA will maintain Information
Centers as set forth in this subpart.

§ 1206.401 Locatlon of NASA informatlon-
centers.

NASA will maintain the following
Information Centers, at which agency
records may be inspected, from which
copies of agency records may be
requested and at which copies of agency
forms may be obtained: '

(a) NASA Headquarters Information
Center, National Aeronautics and Space
Administration, Washington, DC 20546.

(b} NASA Information Center, Ames
Research Center, Moffett Field, CA
94035. .

(c) NASA Informatxon Center, Hugh L.
Dryden Flight Research Center, Post
Office Box 273, Edwards, CA 93523.

(d) NASA Information Center,
Goddard Space Flight Center, Greenbelt,
MD 20771.

(e) NASA Information Center, John F.
Kennedy Space Center, Kennedy Space
Center, FL 32899. :

(f} NASA Information Center, Langley
Research Center, Langley Statlon,
Hampton, VA 23365.

(g) NASA Information Center, Lewis
Research Center, 21000 Brookpark Road,
Cleveland, OH 44135.

(h) NASA Information Center, Lyndon
B. Johnson Space Center, Houston, TX
77058.

(i) NASA Information Center, George
C. Marshall Space Flight Center,
Huntsville, AL 35812.

(i) NASA Information Center,
National Space Technology .
Laboratories, Bay St. Louis, MS 39520.

(k) NASA Information Center, NASA
Resident Procurement Office (JPL), 4800
Qak Grove Drive, Pasadena, CA 91103.

(1) NASA Information Center, Wallops
Flight Center, Wallops Island VA 23337.

§1206.402 Documents available for .

- inspection at NASA information centers.

(a) Each NASA Information Center
will have available for inspection, as a
minimum, a current version of the
following documents:

(1) The Freedom of Informatlon Act {5
U.S.C. 552, as amended by Pub. L 90-23
and Pub L. 93-502);

(2) Title 14, Chapter V, and ’I’xtle 41,
Chapter 18, Code of Federal Regulations,
and material published in the Federal
Register for codification but not yet
included in the Code of Federal
Regulations;

(3) A master list and index of NASA
Issuances, and a copy of all such
issuances;

(4) A list and index of the
management issuances of the NASA

. installation at which the Information

Center is located, and a copy of such
issuances;

. (5) NASA's Scientific and Technical
Aerospace Reports {STAR) and current
indexes thereto;

(6) Cumulative Index to Selected
Speeches and News Releases issued by
NASA Headquarters;

(7} Index/Digest of Decisions, NASA
Board of Contract Appeals;

(8) Decisions of the NASA Contract
Adjustment Board and a current index
thereto;
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(9) NASA Handbook NHB 5500.1A
containing an index to decisions of the
NASA Inventions and Contributions
Board on Petitions for Patent Waivers;

(10) Copies of Environmental Impact
Statements filed by NASA under the
National Environmental Policy Act of
1969;

(11) Collection of all issues of “NASA
Activities”; and

(12) List of licenses granted under
NASA-owned patents.

(b) Because the indexes listed in
paragraph (a) of this section are
voluminous and because current
versions thereof will be available for
inspection at NASA Information
Centers, from which copies of the
indexes may be requested under
§ 1206.603, it is determined and so
ordered that publication of the indexes
quarterly in the Federal Register would
be unnecessary and impractical.

§ 1206.403 Duty hours.

The NASA Information Centers listed
in § 1206.401 shall be open to the public
during all regular workdays, from 8 a.m.
to4 p.m.

Subpart 5—Responsibilities

§ 1206.500 Associate Deputy
Administrator (Policy).

Except as otherwise provided in
§ 1206.504, the Associate Deputy
Administrator (Policy) is responsible for
the following:

(a) Providing overall supervision and
coordination of the implementation of
the policies and procedures set forth in
this Part 1206;

(b) After consultation with the
General Counsel, making final
determinations under § 1206.607, within
the time limits specified in Subpart 8 of
this part;

(c) Determining whether unusual
circumstances exist under § 1206.608 as
would justify the extension of the time
limit for a final determination.

§ 1206.501 General Counsel.

The General Counsel is responsible
for the interpretation of 5 U.S.C. 552 and
of this part, and for the handling of
litigation in connection with a request
for an agency record under this part.

§ 1206.502 Field and component
instaliations.

{a) Except as otherwise provided in
§ 1206.504, the Director of each NASA
Installation or the Official-in-’Charge of
each Component Installation is
responsible for the following:

(1) After consultation with the Chief
Counsel or the Counsel charged with
providing legal advice to a Field or a
Component Installation, making initial

determinations under § 1206.603 and
§ 1206.604;

(2) Determining whether unusual
circumstances exist under § 1206.608 as
would justify the extension of the time
limit for an initial determination; and

(3) In coordination with the Associate
Deputy Administrator (Policy), ensuring
that requests for agency records under.
the cognizance of his/her respective
installation are processed and initial
determinations made within the time
limits specified.in Subpart 6 of this part.

(b) If so designated by the Director or
Official-in-Charge of the respective
installation, the principal Public Affairs
Officer at the installation may perform
the functions set forth in paragraphs (a)
(1) and (2) of this section.

§ 1206.503 NASA Headquarters.

(a) Except as otherwise provided in
§ 1208.504, the Associate Administrator
for Communications, is responsible for
the following: .

(1) Preparing the annual reports
required by § 1206.900, including
establishing reporting procedures
throughout NASA to facilitate the
preparation of such reports; .

(2) After consultation with the Office
of General Counsels, making initial
determinations under § 1206.603 and

‘§ 1206.604;

(3) Determining whether unusual
circumstances exist under § 1206.608 as
would justify the extension of the time
limit for an initial determination; and

(4) In coordination with the Associate
Deputy Administrator (Policy), ensuring
that requests for agency records under
the cognizance of Headquarters are
processed and initial determinations
made within the time limits specnfled in
Supart 6 of this part. :

(b) The functions set forth in
paragraphs (a)(1), (2) and (3) of this
section may be delegated by the
Associate Administrator for
Communications to a Public Affairs
Officer or Specialist and to the Manager
of his/her designee, NASA Resident
Procurement Office—JPL.

§ 1206.504 Inspector General.

{a) The Inspector General or designee
is responsible for making final
determinations under § 1206.607 within
the time limits specified in Subpart 6 of
this part, with respect to audit and
investigative documents originating in
the Office of the Inspector General,
documents from outside the Government
related to an audit or investigation,
documents prepared in response to a
request from or addressed to the Office
of the Inspector General, or other
documents originating within the Office
of the Inspector General, after

consultation with the General Counsel -
or designee on an appeal of an initial
determination to the Inspector General.

{b) The Assistant Inspectors General
or their designees are responsible for
making initial detérminations inder
§ 1206.603 and § 1206.604 with respect to
audit and mvestlgatlve documents
originating in the Office of the Inspector
General, documents from outside the -
Government related to an audit or -
investigation, documents prepared in
response to a request from or addressed
to the Office of the Inspector General, or
other documents originating with the
Office of the Inspector General, after
consultation with the Attorney-Advisor
to the Inspector General or designee.

(c) The Inspector General or designee
is responsible for ensuring that requests
for agency records as specified in
paragraphs (a) and (b) of this section are
processed and initial determinations are

‘made within the time limits specified in

Subpart 6 of this part.

(d) The Inspector General or designee
is responsible for determining whether
unusual circumstances exist under
§ 1206.608 as would justify the extension
of the time limit for an initial or final
determination, for records as specified
in paragraphs (a) and (b) of this section.

{e} Records as specified in paragraphs
{a) and (b) of this section include any
records located at Regional Inspector
General Offices as well as records
located at the Headquarters Office of
the Inspector General.

§ 1206.505 Delegation of authority.
Authority necessary to carry out the.

‘ responsibilities specified in this subpart

is delegated from the Administrator to
the officials named in this subpart.

Subpart 6—Procedures

§ 1206.600 Requests for records.

A member of the public may request
an agency record by mail or in person
from the Information Center having
cognizance over the record requested or
from the NASA Headquarters
Information Center.

§ 1206.601 Mail requests.

In view of the time limits under 5
U.S.C. 552(a)(6) for an initial
determination on a request for an
agency record (see § 1206.603), a request
by mail must meet the following
requirements: i

(a) The request must be addressed to -
an appropriate NASA Information
Center (sée § 1206.401) or otherwise be
clearly identified on the envelope and in
the letter as a request for an agency
record under the “Freedom of
Information Act”.
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(b) The request must identify the
record requested or reasonably describe
it'in such a manner as to enable a
professional NASA employee who is
familiar with the subject area of the
request to identify and locate the record
with a reasonable amount of effort.
NASA need not comply with a blanket
or categorical request (such as “all
matters relating to” a general subject)
where it is not feasible reasonably to
determine what is sought. NASA will in
good faith endeavor to identify and
locate the record sought and will consult
with the requester when necessary and
appropriate for that purpose. However,
as provided in § 1206.203, NASA will
undertake no obligation to compile or
create information or records not
already in existence at the time of the
request.

(c)Ifafeei is chargeable under
Subpart 7 of this part for search or
duplication costs incurred in connection
with a request for an agency record, and
the requester knows the amount of the
fee at the time of the request, the request
should be accompanied by a check or
money order payable in that amount to
the “National Aeronautics and Space
Administration.” NASA cannot be

-responsible for cash sent by mail;
stamps will not be accepted. If the
amount of the fee chargeable is not
known at the time of the request, the
requester will be notified in the initial
determination (or in a final.

determination in the case of an appeal} .

of the amount of the fee chargeable (see
§ 1206.608(c}). For circumstances in
which advance payment of fees is
required, see § 1206.704.

§ 1206.602 Requests in person.

{a) A member of the public may
request an agency record in person at a
NASA Information Center (see
§ 1206.401) during the duty hours of the
center. ’

(b).A request at an Information Center
must identify the record requested or

.reasonably describe it as provided in
§ 1206.601(b).

(c) If the record requested is located
at the Information Center or otherwise
readily obtainable, it shall be made
available to the requester upon the
payment of any fees that are chargeable
(see Subpart 7 of this part}, which fees
may be paid in cash or by a check or
money order payable to the “National
Aeronautics and Space Administration.”
If the record requested is not located at
the Information Center or otherwise

- readily obtainable, the request will be
docketed at the Information Center and
p*ocessed in accordance with the
‘procedures in §§ 1206.603 and 1206.604.

with any fee chargeable being handled

-in accordance with § 1206.601(c).

§ 1206.603 Procedures and tlme limits for
initial determinations.

(a) Except as provided in § 1206.608,

" an initial determination on a request for

an agency record, addressed in
accordance with § 1206.601(a) or made
in person at a NASA Information
Center, shall be made, and the requester
shall be sent notification thereof, within
ten working days after receipt of the
request, as required by 5 U.S.C.
552(a)(6).

{b) An initial determination on a
request for an agency record by mail not
addressed in accordance with
§ 1206.601(a) shall be made, and the
requester shall be sent notification
thereof, within ten working days after
the correspondence is recognized as a
request for an agency record under the
“Freedom of Information Act” and
received by the appropriate NASA
Information Center. With respect to such
a request, unless an initial
determination can reasonably be made
within ten working days of the original
receipt, the request will be promptly
acknowledged and the requester
notified of the date the request was
received at that Information Center and
that an initial determination on the
request will be made within ten workmg
days of that date. .

(c) If it is determined that the
requested record (or portion thereof)
will be made available, and if the
charges are under $250, NASA will
either send a copy of the releasable

- record and a bill for the fee or send the

initial determination and a bill for the
fee to the requester. In the latter case
the documents will be released when

the fee is received. If the fee chargeable

is over $250, a request for payment of
the fee will always be sent with the
initial determination, and the records
will be mailed only upon receipt of
payment. When records are sent before
payment is received, the fact that
interest will be charged from the 31st
day after the day of the response shall
be stated in the response. The date of
the mailing of an initial determination,
with or without the record(s), shall be
deemed to satisfy the time limit for
initial determinations.

(d) Any notification of an-initial
determination that does not comply fully
with the request for an agency record
shall include a statement of the reasons
for the adverse determination, include
the name and title of the person making
the initial determination, and notify the
requestor of the right to appeal to the
Administrator, or the Inspector General,
as appropriate, under § 1206.605.

§ 1206.604 Request for records which
exist elsewhere. )

(a) If a request for an agency record is
received by an Information Center not
having cognizance of the record (for
example, where a request is submitted
to one NASA installation or
Headquarters and the requested record
exists only at another NASA
installation), the Information Center
receiving the request shall promptly -
forward it to the NASA Information
Center having cognizance of the record
requested. That center shall
acknowledge the request and inform the
requester that an initial determination
on the request will be sent within ten
working days from the date of receipt by
such center.

(b) If a request is received for agency
records which exist at two or more
centers, the center receiving the request
shall undertake to comply with the
request, if feasible, or to forward the
request {or portions thereof) promptly to
a more appropriate center for
processing. The requester shall be kept
informed of the actions taken to respond
to the request.

(c) If a request is received by a NASA
Information Center for a record of
another agency, the requester ghall
promptly be informed of that fact, and
the request shall be returned to the
requester, with advice as towhere the
request should be directed.

§ 1206.605 Appeals,

{a) A member of the public who has
requested an agency record in
accordance with § 1206.601 or
§ 1206.602, and who has received an
initial determination which does not
comply fully with the request, may
appeal such an adverse initial
determination to the Administrator, or,
for records as specified in § 1206.504, to
the Inspector General under the
procedures of this section.

(b) The Appeal must:

(1) Be addressed to the Administrator,
NASA Headquarters, Washington, DC
20548, or, for records as specified in
§ 1208.504, to the Inspector General.
NASA Headquarters, Washington, DC
205486.

(2) Be identified clearly on the
envelope and in the letter as an “Appeal

- under the Freedom of Information Act”;

(3) Include a copy of the request for
the agency record and a copy of the

“adverse initial determination;

(4) To the extent possible, state the
réasons why the requester believes the
adverse initial determination should be
reversed; and

(5) Be sent to the Administrator or the
Inspector General, as appropriate, -
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within 30 calendar days of the date of
receipt of the initial determination:

{c) An official authorized to make a
final determination may waive any of
the requirements of paragraph (b) of this
section, in which case the time limit for
the final determination (see

§ 1206.607(a)) shall run from the date of -

such waiver.
§ 1206.606 Requests for addltlonal
records.

If, upon receipt of a record (or
portions thereof) following an initial

determination to comply with a request, -

the requestor believes that the materials
received do not comply with the request,
the requestor may elect either to request
additional records under the procedures
of § 1206.601 or § 1206.602, or to file on
appeal under the procedures of .

§ 1206.605, in which case the appeal
must be sent to the Administrator, or to
the Inspector General, in the case of
records as specified in § 1206.504, within
30 days of receipt of the record (or
portions thereof), unless good cause is
shown for any additional delay.

§ 1206.607 Actions on appeals.

(a) Except as provided in § 1206.608,
the Administrator or designee, or in the
case of records as specified in
§ 1206.504, the Inspector General or
designee, shall make a final
determination on an appeal and notify
the requestor thereof, within 20 working
days after the receipt of the appeal.

(b) If the final determination reverses |

in whole or in part the initial
determination, the record requested (or
portions thereof) shall be made
available promptly to the requester, as .
provided in the final determination.

{c) If the final determination sustains
in whole or in part an adverse initial
determination, the notification of the
final determination shall:.

(1) Explain the basis on which the
record (or portions thereof) will not be
made available:

{2) Include the name and tltle of the
person making the final determination;

(3) Include a statement that the final
determination is subject to judicial
review under 5 U.S.C. 552(a)(4); and

(4) Enclose a copy of 5 U.S.C.
552(a)(4).

§ 1206.608 Time extensions ln unusual
circumstances.

(a) In “unusual circumstances” as that
term is defined in § 1206.101(f), the time
limits for an initial determination (see
§§1206.603 and 1206.604) and for a final
determination (see § 1206.607) may be
extended, but not to exceed a total of
ten working days in the aggregate in the

processing of any specific request for an
agency record.

(b) If an extension of time under this
section would be required, the requester
shall be promptly notified of the reasons
therefor and the date when a
determination will be sent.

{c) If a record described in a request
cannot be located within the ten--
working-day time limit for an initial
determination, after consultation with a
professional NASA employee who is
familiar with the subject area of the
request, that fact normally will justify an
initial determination that the record
requested cannot be identified or
located, rather than a decision that an
extension of time under this section
would be appropriate.

(d) In exceptional circumstances, if it
would be impossible to complete a
search for-or review of agency records
within the ten-working-day period for an
initial determination, an official

. authorized to make an initial

determination or his designee may seek
an extension of time from the requester.
If such an extension of time can be
agreed upon, that fact should be clearly
documented and the initial
determination made within the extended
time period; if not, an initial
determination that the record cannot be
identified or located, or reviewed,
within the ten-working-day time limit
shall be made under § 1206.603.

§ 1206.609 Litigation.

In any instance in which NASA is
sued in connection with a request for an
agency record under this part, the matter
shall promptly be referred to the

~ General Counsel together with a report

on the details and status of the request.
In such a case, if a final determination
with respect to the request has not been
made, such a determination shall be
made as soon as possible, under
procedures prescribed by the General
Counsel in each case.

Subpart 7—Search, Review, and
Duplication Fees

§1206.700 Schedule of fees.

The fees specified in this section shall
be charged for searching for, reviewing,
and/or dupllcatmg agency records made
available in response to a request under
this part.

{a) Copies. For copies of documents
such as letters, memoranda, statements,
reports, contracts, etc., $0.10 per copy of
each page. For copies of oversize
documents, such as maps, charts, etc.,
$0.15 for each reproduced copy per
square foot. These charges for copies
include the time spent in duplicating the
documents. For copies of still

photographs, blueprints, videotapes,
engineering drawings, hard copies of

. aperture cards, etc., the fee charged will

reflect the full direct cost to NASA of
reproducing or copying the record.

(b) Clerical searches. For each one.
quarter hour spent by clerical personnel.
in searching for an agency record in
response to a request under this part,
$2.25.

(c) Nonroutine, nonclerical searches.
Where a search cannot be performed by
clerical personnel, for example, where
the task of determining which records
fall within a request and collecting them
requires the time of professional or
managerial personnel, and where the
amount of time that must be expended
in the search and collection of the
requested records by such higher level
personnel is substantial, charges for the
search may be made at a rate in excess
of the clerical rate, namely for each one
quarter hour spent by such higher level
personnel in searching for a requested
record, $4.50.

(d) Review of records. For commercial
use requests only, where time is spent
reviewing to determine whether they are
exempt from mandatory disclosure, a
charge may be made at the rate for each
one quarter hour spent by an attorney,
$6.25. No charge shall be made for the
time spent in resolving general legal or
policy issues regarding the application
of exemptions. This charge will only be
assessed the first time NASA reviews a
record and not at the administrative
appeal level.

(e) Computerized records. Because of
the diversity in the types and
configurations of computers which may
be required in responding to requests for
agency records maintained in whole or
in part in computerized form, it is not
feasible to establish a uniform schedule
of fees for search and printout of such
records. In most instances, records -
maintained in computer data banks are
available also in printed form and the
standard fees specified in paragraph (a)
of this section shall apply. If the request
for an agency record required to be
made-available under this part requires
a computerized search or printout, the
charge for the time of personnel
involved shall be at the rates specified
in paragraphs (b} and (c} of this section.
The charge for the computer time
involved and for any special supplies or
materials used, shall not exceed the
direct cost to NASA. This charge may be
as high as $125.00 per quarter hour.
Before any computer search or printout
is undertaken in response to a request
for an agency record, the requester shall
be notified of the applicable unit costs
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involved and the total estimated cost of
the search and/or printout.

(f) Other search and duplication costs.
Reasonable standard fees, other than as
specified in paragraphs (a) through (e) of
this section, may be charged for
additional direct costs incurred in
searching for or duplicating an agency
record in response to a request under
this part. Charges which may be made
under this paragraph include, but are
not limited to, the transportation of
NASA personnel to places of record
storage for search purposes or freight
charges for transporting records to the
personnel searching for or duplicating a
requested record.

(g) Charges for special services.
Complying with requests for special
services such as those listed in (g) (1),
(2), and (3} of this section is entirely at
the discretion of NASA. Neither the
FOIA nor its fee structure cover these
kinds of services. To the extent that
NASA elects to provide the following
services, it will levy a charge equivalent
to the full cost of the service provided:

(1) Certifying that records are true
copies; '

(2) Sending records by special
methods such as express mail.

(3) Packaging and mailing bulky
records that will not fit into the largest
envelope carried in the supply
inventory.

(h) Unsuccessful or unproductive
searches. Search charges, as set forth in
paragraphs (b) and (c) of this section,
may be made even when an agency
record which has been requested cannot
be identified or located after a diligent
search and consultation with a
professional NASA employee familiar
with the subject area of the request, or if
located, cannot be made available under
Subpart 3 of this part. Ordinarily,
however, fees will not be charged in
such instances unless they are
substantial (over $50.00) and the
requester has consented to the search
after having been advised that it cannot
be determined in advance whether any
records exist which can be made
available (see § 1206.704) and that
search fees will be charged even if no
record can be located and made
available.

(i) Fees not chargeable.

(1) NASA will not charge for the first
100 pages of duplication and the first 2
hours of search time {meaning manual
search) except to requesters seeking
documents for commercial use.

{2) If the cost to be billed to the
requester is equal to or less than $5.00,
no charges will be billed.

§1206.701 Categories of requesters.

There are four categories of FOIA
requesters: Commercial use requesters;
educational and noncommercial
scientific institutions; representatives of
the news media; and all other
requesters. The Act prescribes specific
levels of fees for each of these
categories:

(a) Commercial use requesters. When
NASA receives a request for documents
appearing to be for commercial use, it
will assess charges which recover the
full direct costs of searching for,
reviewing for release, and duplicating
the records sought. Requesters must
reasonably describe the records sought.
Moreover, in the case of such a request,
NASA will not consider a request for
waiver or reduction of fees based upon
an assertion that disclosure would be in
the public interest. Commercial use

‘requesters are not entitled to 2 hours of

free search time nor to 100 free pages of
reproduction of documents.

(b) Educational and noncommercial
scientific institition requesters. NASA
shall provide documents to requesters in
this category for the cost of reproduction
alone, excluding charges for the first 100
pages. To be eligible for inclusion in this
category, requesters must show that the
request being made is authorized by and
under the auspices of a qualifying
institution and that the records are not
being sought for a commercial use, but
are being sought in furtherance of
scholarly (if the request is from an
educational institution) or scientific (if
the request is from a noncommercial
scientific institution) research.
Requesters must reasonably describe
the records sought.

(c) Requesters who are
representatives of the news media.
NAGSA shall provide documents to
requesters in this category for the cost of
reproduction alone, excluding charges
for the first 100 pages. To be eligible for
inclusion-in this category, a requester
must demonstrate that he/she meets the
criteria in § 1208.101(o} of this part, and
his/her request must not be made for a
commercial use. Requesters must
reasonably describe the records sought.

(d) All other requesters. NASA shall
charge requesters who do not fit into
any of the categories mentioned in this
section, fees which recover the full
direct reasonable cost of searching for
and reproducing records that are
responsive to the request, except that
the first 100 pages of reproduction and
the first 2 hours of search time shall be
furnished without charge. Moreover,
requests from individuals for records
about themselves located in NASA's
systems of records will continue to be
processed under the fee provisions of

the Privacy Act of 1974, which permits
fees only for reproduction. Requesters
must reasonably describe the records

sought.

§ 1206.702 Walver or reduction of fees.

The burden is always on the requester
to provide the evidence to qualify him/
her for a fee waiver or reduction.

(a} NASA shall furnish documents
without charge or at reduced charges in
accordance with 5 U.S.C. )
552(a)(4)(A)(iii), provided that: (1)
Disclosure of the information is in the
public interest because it is likely to
contribute significantly to public
understanding of the operations or
activities of the government and (2} it is
not primarily in the commercial interest
of the requester.

(b) Where these two statutory
requirements are satisfied, based upon
information supplied by the requester or
otherwise made known to NASA, the
FOIA fee shall be waived or reduced.
Where one or both of these
requirements is not satisfied, a fee
waiver or reduction is not warranted
under the statute.

(c) In determining whether disclosure
is in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the government, the
following considerations shall be
applied:

(1) Whether the subject of the
requested records concerns “the
operations or activities of the
government”;

(2) Whether the disclosure is “likely to
contribute” to an understanding of
government operations or activities;

“ (3) Whether disclosure of the
requested information will contribute to
“public understanding”; and

(4) Whether the disclosure is likely to
contribute “significantly” to public
understanding of government operations
or activities.

(d) In determining whether disclosure
of the information “is not primarily in
the commercial interest of the
requester,” the following consideration
shall be applied:

(1) Whether the requester has a
commercial interest that would be
furthered by the requested disclosure;
and if so,

(2) Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in
comparison with the public interest in
disclosure, that disclosure is “primarily
in the commercial interest of the
requester.”
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§ 1206.703 Aggregation of requests.

A requester may not file multiple
requests at the same time, each seeking
portions of a document or documents,
solely in order to avoid payment of fees.
When NASA has reason to believe that
a requester or a group of requesters
acting in concert, is attempting to break
a request down into a series of requests
for the purpose of evading the
assessment of fees, NASA will
aggregate any such requests and charge
accordingly. NASA will consider that

multiple requests made within a 30-day

period were so intended, unless there is
evidence to the contrary. Where the
relevant time period exceeds 30 days,
NASA will not assume such a motive, -
unless there is evidence to the contrary.
In no case will NASA aggregate multiple
requests on unrelated subjects from one
requester.

§1206.704 Advance payments.

(a) NASA will not require a requester
to make an advance payment, i.e.,
payment before work is commenced or
continued on a request, unless:

(1) NASA estimates or determines
that the allowable charges are likely to
exceed $250. NASA will notify the
requester of the likely cost and obtain
satisfactory assurance of full payment
where the requester has a history of
prompt payment of FOIA fees, or require
an advance payment of an amount up to
the full estimated charges in the case of
requesters with no history of payment;
or

(2) A requester has previously failed
to pay a fee in a timely fashion {within
30 days of billing), then NASA may
require the requester to pay the full
amount owed plus any applicable
interest as provided below (see -

§ 1206.706(a)), or demonstrate that he/
she has, in fact, paid the fee, and to
make an advance payment of the full
amount of the estimated fee before the
agency begins to process a new request
or a pending request from that requester.

(b) When NASA acts under
paragraphs (a) (1) and (2) of this section,
the administrative time limits will begin
only after NASA has received the fee
payments described in paragraph (a) of
this section.

§1206.705 Form of payment.

Payment by mail shall be made by
check or money order payable to the
“National Aeronautics and Space
Administration™ and sent to the NASA
office which processed the request.

§1206.706 Nonpayment of fees.

(a) Interest to be charged. Requesters
- are advised that should they fail to pay
the fees assessed, they may be charged

interest on the amount billed starting on
the 31st day following the day on which
the billing was sent. Interest will be at

-the rate prescribed in section 3717 of

Title 31 U.S.C.

(b} Applicability of Debt Collection
Act of 1982 (Pub. L. 97-365). Requesters
are advised that if full payment is not
received within 60 days after the billing
was sent, the procedures of the Debt
Collection Act may be invoked 14 CFR
1261.407-1261.409). These procedures
include three written demand letters at
not more than 30-day intervals,
disclosure to a consumer reporting
agency, and the use of a collection
agency, where appropriate.

Subpart 8—Failure to Release Records
to the Public

§ 1206.800 Fallure to release records to
the public.

(a) Except to the extent that a person
has actual and timely notice of the terms
thereof, a person may not in any manner
be required to resort to, or be adversely
affected by, a matter required to be
published in the Federal Register under
§ 1206.200(a) and not so published.

(b) A final order, opinion, statement of
policy, interpretation, or staff manual or
instruction that affects a member of the
public may be relied upon, used, or cited
as precedent by NASA against any
member of the public only if it has been
indexed and either made available or
published as provided by § 1206.200(b)
or if the member of the public has actual
and timely notice of the terms thereof.

(c) Failure to make available an
agency record required to be made
available under this part could provide
the jurisdictional basis for a suit against
NASA under 5 U.S.C. 552(a)(4) (B)

~ through (G), which provides as follows:

(B) On complaint, the district court of the
United States in the district in which the
complainant resides, or has his principal
place of business, or in which the agency
records are situated, or in the District of
Columbia, has jurisdiction to.enjoin the
agency from withholding agency records and
to order the production of any agency records
improperly withheld from the complainaat. In
such a case the court shall determine the
matter de novo, and may examine the
contents of such agency records in camera to
determine whether such records or any part
thereof shall be withheld under any of the
exemptions set forth in subsection (b} of this
section, and the burden is on.the agencyto
sustain its action. o

(C) Notwithstanding any other provision of
law, the defendant shall serve an answer or-
otherwise plead to any complaint made under
this subsection within thirty days after
service upon the defendant of the pleading in
which such complaint is made, unless the
court otherwise directs for good cause shown.

(D) Except as to cases the court considers
of greater importance, proceedings before the
district court, as authorized by this
subsection, and appeals therefrom, take
precedence on the docket over all cases and
shall be assigned for hearing and trial or for
argument at the earliest practicable date and
expedited in every way.

(E) The court may assess against the
United States reasonable attorney fees and
other litigation costs reasonably incurred in
any case under this section in which the
complainant has substantially prevailed.

(F) Whenever the court orders the
production of any agency records improperly
withheld from the complainant and assesses
against the United States reasonable attorney
fees and other litigation costs, and the court
additionally issues a written finding that the
circumstances surrounding the withholding
raise questions whether agency personnel
acted arbitrarily or capriciously with respect
to the withholding, the Civil Service
Commission shall promptly initiate a
preceeding to determine whether disciplinary
action is warranted against the officer or
employee who was primarily responsible for
the withholding. The Commission, after
investigation and consideration of the
evidence submitted, shall submit its findings
and recommendations to the administrative
authority of the agency concerned and shall
send copies of the findings and
recommendations to the officer of employee
or his representative. The administrative
authority shall take the corrective action that
the Commission recommends.

(G) In the event of noncompliance with the
order of the court, the district court may
punish for contempt the responsible
employee, and in the case of a uniformed
service, the responsible member.

Subpart 9—Annual Report

§ 1206.900 Requirements for annuat
report.

On or before March 1 of each
calendar year, NASA shall submit a
report covering the preceding calendar
year to the Speaker of the House of
Representatives and President of the
Senate for referral to the appropriate
committees of the Congress. The report
shall include the following information:

(a) The number of determinations
made by’ NASA not to comply with
requests for records made to the Agency
under Subpart 8 of this part and the
reasons for each such determination;

(b} The number of appeals made by
persons under Subpart 6 of this part,-the
result of such appeals, and the reason
for the action upon each appeal that
results-in a denial of information;

(c) The names and titles or positions
of each person responsible for the denial
of records requested under this part, and
the number of instances of participation
for each; . . o .

(d) The results of each proceeding
conducted pursuant to 5 U.S.C. 552(a)(4)
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(B} through (G) (see § 1206.800(c)),
including a report of the disciplinary

-action taken against the officer or

employee who was primarily
responsible for improperly withholding
records or an explanation of why
disciplinary action was not taken;

(e) A copy of the current version of
this Part 1206 and any other rules or
regulations made by NASA regarding 5
U.S.C. 552;

(f) A copy of the current fee schedule
and the total amount of fees collected by
NASA for making records available
under this part; and

(g) Such other information as -
indicates efforts by NASA to administer
fully this part.

James C. Fletcher,

Administrator.

October 21, 1987,

[FR Doc. 87-24906 Filed 10-27-87; 8:45 am)
BILLING CODE 7510-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271

- [Docket No. RM80-53]

Natural Gas Policy Act; Revision of .
Maximum Lawful Prices

AGENCY: Federal Energy Regulatory
Commission, DOE.

§271.101 [Amended]

ACTION: Order of the Director, OPPR.

SUMMARY: Pursuant to the authority
delegated by 18 CFR 375.307(k), the
Director of the Office of Pipeline and

. Producer Regulation revises and

publishes the maximum lawful prices
prescribed under Title I of the Natural
Gas Policy Act (NGPA) for the months
of November, December 1987, and
January 1988. Section 101(b)(6) of the
NGPA requires that the Commission
compute and publish the maximum
lawful prices before the beginning of
each month for which the figures apply.

EFFECTIVE DATE: November 1, 1987.

FOR FURTHER INFORMATION CdNTACT:
Richard P. O'Neill, Director, OPPR, (202)
357-8500.

SUPPLEMENTARY INFORMATION:
Order of The Director, OPPR

Issued October 23, 1987.

Section 101(b)(6) of the Natural Gas
Policy Act of 1978 (NGPA) requires that
the Commission compute and make
available maximum lawful prices and
inflation adjustments prescribed in Title
I of the NGPA before the beginning of
any month for which such figures apply.

Pursuant to this requirement and
§ 375.307(k) of the Commission’s
regulations, which delegates the
publication of such prices and inflation
adjustments to the Director of the Office
of Pipeline and Producer Regulation, the
maximum lawful prices for the months

TABLE I.—NATURAL GAS CEILING PRICES

[Other than NGPA sections 104 and 106(a)]

of November, December, 1987, and
January, 1988, are issued by the
publication of the price tables for the -
applicable quarter. Pricing tables are
found in § 271.101(a) of the
Commission's regulations. Table I of

§ 271.101(a) specifies the maximum
lawful prices for gas subject to NGPA
sections 102, 103, 105(b)(3), 106(b}(1)(B),
107(c)(5), 108 and 109. Table II of

§ 271.101(a) specifies the maximum
lawful prices for sections 104 and 106(a)
of the NGPA. Table III of § 271.102(c)
contains the inflation adjustment
factors. The maximum lawful prices and
the inflation adjustment factors for the
periods prior to August, 1987 are found
in the tables in §§ 271.101 and 271.102.

List of Subjects in 18 CFR Part 271

Natural gas.

Paul D. qubard,
Assistant to the Director.

PART 271—{AMENDED]

1. The authority citation for Part 271
continues to read as follows:

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101 et seq.;
Natural Gas Policy Actof 1978, 15 U.S.C.
3301-2432; Administrative Procedure Act, 5
U.S.C. 553.

2. Section 271.101(a) is amended by
inserting the maximum lawful prices for
August, September, and October, 1987 in
Tables I and II as follows:

Maximum lawtul price per

Subpart of . MMBtu for deliveries in—
Part 271 NGPA section Category of gas

Nov. Dec. Jan,

1987 1987 1988
B 102 New natural gas, certain OCS gas * : $4.715 | $4.740 | $4.765
C 103 New onshore production wells 8 3.238 3.245 3.252
E.. 105(b}3)...ccvverruenee Intrastate existing contracts 4.593 4614 4.635
F.. 106(b)(1)(B).......... Alternative maximum lawful price for certain intrastate rollover gas ! .........eeeueeeu 1.853 1.857. 1.861
G 107(C)(5).cerecrcrenenns Gas produced from tight formations 3 6.476 6.490 6.504
H 108 Stripper gas 3 5.049 5.076 5.103
| 109 Not otherwise covered .2.683 2.689 2.695

1 Section 271.602(a) provides that for certain gas sold under an intrastate rollover contract the maximum: lawful price is the higher of the price
paid under the expired contract, adjusted for infiation or an alternative Maximum Lawful Price specified in this Table. This alternative. Maximum
Lawtul Price for each month appears in this row of Table |. Commencing January 1, 1985, the price of some intrastate rollover gas is deregulated.

(See Part 272 of the Commission’s regulations.)

3 The maximum lawful price for tight formation is the lesser of the negotiated contract price or 200% of the price specified in Subpart C of
Part 271. The maximum lawtful price for tight formation gas applies on or after July 16, 1979. (See §271.703 and §271.704.)
4 Commencing January 1, 1985, the price of natural gas finally determined to be new natural gas under section 102(c) Is deregulated. (See
Part 272 of the Commission's regulations.r : :
: s Commencing January 1, 1985, and July 1, 1987, the price of some natural gas finally determined to be natural ?as produced from’'a new,

onshore production well under section 103 is deregulated. (See Part 272 of the Commission’s regulations.) Thus, for al
1987 publication of a maximum lawful price per MMBtu under NGPA section 103(b)}(2) is discontinued.

months succeeding June



Federal Register /- Vol.- 52;- No. 208 /' Wednesday, 'October 28;- 1987-/--Rules- and Regulations .:41417 -
TaBLE I.—NATURAL GAS CEILING PRICES: NGPA SECTIONS 104 AND 106(A)
(Subpart D, Part 271]
] _ Maximum lawful price cFer MMBtu for
Category of natural gas and type of sale or contract deliveries made
. Nov. 1987 | Dec. 1987 Jan. 1988

Post—1078 gas:2 All producers $2.683 |, $2.689 " $2.695
1973-1974 Beinnium gas: ’ '

Small producer 2.266 | 2271 2.276

Large producer 1.733 1.737 1.741
interstate Rollover gas: All producers 996 |- .998 -1.000
Replacement contract gas or recompletion gas:

Small producer 1.271 | 1.274 | 1.277

Large producer. 977 ¢ 979 981
Flowing gas:

Small producer .645 .646 | 647

Large producer .545 548 547
Certain Permian Basin gas: ‘

Small producer .756 .758 .760

Large producer 871 672 673
Certain Rocky Mountain gas: o

Small producer .756 .758 .760

Large producer . 645 .846 .647
Certain Appalachian Basin gas: ’

North subarea contracts dated after 10-7-69 814 815 618

Other contracts 569 570 571
Minimum rate gas:! All producers ..335 .336 337

! Price for minimum rate gas are expressed in terms of dollars per Mcf, rather than MMBtu.
2 This price may also be applicable to other categories of gas (See §271 402 271.602) .

3. Section 271.102(c) is amended by
inserting the inflation adjustment for the
months of August, September, and
October, 1987

 §271.102 [Amended])

* * * * *
(c) * Kk ok
TABLE {Il.—INFLATION ADJUSTMENT
Factor by
which
. price in
Month of delivery 1987 and 1988 preceding
month is
multiplied
November 1.00214
December: 1.00214
January 1.00214

{FR Doc. 87-24970 Filed 10-27-87; 8:45 am]
BILLING CODE 6717-01M

ENVIRONMENTAL PROTECTION
AGENCY

21 CFR Parts 193 and 561
[Pi’ 7H5532/R91; FRL-3282-9]

Pesticide Tolerances for Metalaxyl;
Certain Food and Feed Commodities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: These rules establish
tolerances for residues of the fungicide
metalaxyl and its metabolites.in or on
certain food and feed items. These
regulations to establish maximum
permissible levels for residues of
metalaxyl were requested in a petition
submitted by Ciba-Geigy Corp.

EFFECTIVE DATE: Effective on October
28, 1987.

ADDRESS: Written objections, identified
by the document control number [PP
7H5532/R921], may be submitted to the:
Hearing Clerk (A~110), Environmental
Protection Agency, Rm. 3708, 401 M
Street SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Lois Rossi, Product Manager (PM) 21,
Registration Division (TS-767C),
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460.
Office location and telephone number:
Rm. 237, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
557-1900.

SUPPLEMENTARY INFORMATION‘ EPA
issued a proposed rule, published in the
Federal Register of August 26, 1987 (52
FR 32138), which announced that Ciba-
Geigy Corp., Agricultural Division, P.O.
Box 18300, Greensboro, NC 27419, had
submitted petition 7H5532 to EPA
requesting that the-Administrator; -
pursuant.to section 408(e) of the Federal:

Food, Drug, and Cosmetic Act, propose
the establishment of a tolerance for
residues of the fungicide metalaxyl [/V-
2,6-dimethylphenyl)-NV-
(methoxyacetyl)alanine methyl ester}
and its metabolites containing the 2,8
dimethylaniline moiety, and N-(2-
hydroxymethyl-6-methenyl)-N-
(methoxyacetyl)alanine methyl ester,
each expressed as metalaxyl, in or on
the commodity dry hops at 10 parts per
million (ppm). The petitioner amended
the petition to include a food additive
tolerance at 50 ppm on dry hops and a
feed additive tolerance on spent hops at
50 ppm.

These regulations expire 1 year after
the date of publication of the final rule
in the Federal Register. If the following
are submitted and are acceptable to.the .
Agency, it will consider extending the
tolerance beyond the 1-year time period:
Revised label with corrected
calculations for total metalaxyl (ai)
applied per year; residue data on
samples with analysis by the Pesticide
Analytical Manual (PAM-II} procedure
or another proven procedure that
determines parent and metabolites
included in the U.S. tolerance .
expression {storage intervals between
sampling and analysis and storage
conditions should be reported for all
residue data).

. There were no comments or requests
for referral to an advisory committee
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received in response: to the proposed
rule. :
The data submitted in the petmon and
all other relevant material have been

evaluated and discussed in the proposed

rule. Based on the data and information
considered, the Agency concludes that
the tolerances will protect the public
health. Therefore, the tolerances are
established as set forth below.

- Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. If a hearing is
requested, the objections must state the
issues for the hearing and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Execuhve

‘Order 12291. ‘

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96~
354, 94 Stat. 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or :
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification .
statement to this effect was published in
the Federal Register of May 4, 1981 (46

" FR 24950).

List of Subjects in 21 CFR Parts 193 and
561 ‘

Food additives, Animal feeds,
Pesticides and pests, Reporting and
recordkeeping requirements.

Dated: October 20, 1987.

Susan H. Wayland,

Acting Director, Office of Pesticide Programs.
" Therefore, Chapter I of 21 CFR is
amended as follows:

PART 193—[AMENDED]

In Part 193
a. The authority citation for Part 193 .
continues to read as follows:

Authority: 21 U.S.C. 346a.
b. Section 193.277 is amended by

adding new paragraph (d}, to read as
follows:

§ 193.277 Metalaxyl.

g * * * *

|(d) A food additive regulation is
established until October 28, 1988, for

residues of the fungicide metalaxyl [V-
2,6-dimethylphenyl)-/V-
{methoxyacetyl)alanine methyl ester]
and its metabolites containing the 2,6-
dimethylaniline moiety, and N-(2-
hydroxymethyl-6-methylpheny1)-N-
(methoxyacetyl)-alanine methyl ester,
each expressed as metalaxyl, in or on
the following processed foods when
present therein as a result of application
to growing hops:

Parts per
Foods million
Hops, dried. . . ' 50

PART 561—{AMENDED]

2. In Part 561:
a. The authority citation for Part 561
continues to read as follows:

Authority: 21 U.S.C. 348.

b. Section 561.273 is amended by
adding new paragraph (d}, to read as
follows:

§561.273 Metalaxyl.

(d) A feed additive regulation is
established until October 28, 1988, for
residues of the fungicide metalaxyl [N-
(2,8-dimethylphenyl)-N-
(methoxyacetyl)alanine methyl ester]
and its metabolites containing the 2,6-
dimethylaniline moiety, and N-(2-

. hydroxymethyl-6-methylphenyl}-NV- .

{methoxyacetyl)alanine methyl ester,
each expressed as metalaxyl, in or on
the following processed feeds when
present therein as a result of appllcatlon
to growing hops:

Parts per

Feeds mitlion

Hops, spent 50
2

[FR Doc. 87-24941 Filed 10-27-87; 8:45 am]
BILLING CODE 6560-50-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

21 CFR Part 1316
[A.G. Order No. 1230-87]

" Administrative Functions, Practices,

and Procedures; Technical
Amendment

AGENCY: Drug Enforcement
Administration, Justice.

ACTION: Final rule.

SUMMARY: This order revises 21 CFR
1316.74 by deleting the requirement to

use retail prices for appraisement of
property seized for forfeiture in cases
involving the criminal drug laws of the
United States. This is being done to
enable appraisements in such cases to
be consistent with appraisements in
forfeiture cases not mvolvmg the drug
laws.

EFFECTIVE DATE: October 8, 1987.

FOR FURTHER INFORMATION CONTACT:
Director, Asset Forfeiture Office,
Criminal Division, United States
Department of Justice, Washington, DC
20530; (202} 786-4950.

SUPPLEMENTARY INFORMATION: The
regulations governing appraisement of
property seized for forfeiture in cases
involving the customs laws (19 CFR

. 162.43), the immigration laws (8 CFR

274.7), and the nondrug-related laws
enforced by the Federal Bureau of
Investigation (28 CFR 8.5), do not require
seized property to be appraised at its
retail price. The forfeiture regulations of
21 CFR 1316.74, which govern )
appraisement of property seized for
drug-related forfeitures, should be
amended for consistency with
appraisement regulations in nondrug-
related forfeitures.

It has been determined that this is an
integral management matter not .,
requiring consultation with the Office of -
Management and Budget under E.O. -
12291. Moreover, this order will have no
impact upon small entities within the
meaning of the Regulatory Flexnbxhty
Act, 5 U.S.C. 601, et seq.

List of Subjects in 21 CFR Part 1316
Seizures and forfeitures.’

By virtue of the authority vested in me
by 28 U.S.C. 509, 510 and 5 U.S.C. 301,
Part 1316 of Title 21 of the Code of
Federal Regulatlons is amended as -
follows:

PART 1316—[AMENDED]

1. The authority citation for Subpart E
of Part 1316 continues to read as
follows:

" Authority: 21 U.S.C 871(b), 881, 965. Other
statutory provisions interpreted or applied

" are cited to text in parentheses.

§ 1316.74 [Amended]

2. Section 1316.74 is amended by .
removing the word "retail”.

Date: October 8, 1987.
Edwin Meese IlI,
Attorney General.
[FR Doc. 87-24878 Filed 10-27-87; 8:45 am]
BILLING CODE 4410-01-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Fair Housing and Equal Opportunity

24 CFR Part 115
[Docket No. ﬁ-87-1730; FR 2399]

Determination to Recognize the Fair
Housing Laws; Missouri; Broward
County, FL, and Des Moines, 1A

AGeNcy: Office of the Assistant
Secretary for Fair Housing and Equal
Opportunity, HUD.

ACTION: Notice of determination.

SUMMARY: This notice announces the
Department'’s decision to recognize the
fair housing laws of the State of
Missouri, Broward County, Florida and
Des Moines, Iowa, in accordance with
24 CFR 115.6(c).

EFFECTIVE DATE: October 28, 1987.

FOR FURTHER INFORMATION CONTACT:
Wagner Jackson, Acting Director, Fair
Housing Enforcement and Section 3
Compliance, Room 5208, Department of
Housing and Urban Development, 451
Seventh Street SW., Washington, DC
20410; telephone {202) 755-0455. (This is
not a toll free number.)

SUPPLEMENTARY INFORMATION: On April
28, 1987, the Department published in
the Federal Register a notice (52 FR
15304) soliciting public comment on the
fair housing laws of the State of
Missouri, Broward County, Florida and
Des Moines, lowa. The notice invited
comments on the Department's
determination that the fair housing law
of each jurisdiction “on its face”
provides rights and remedies for alleged
discriminatory housing practices that
are substantially equivalent to those
provided under Title VIII of the Civil
Rights Act of 1968, 42 U.S.C. 3601-19.
Comment was also invited on the
present and past performance of the
agencies administering the law. No
public comments were réceived with
respect to any of these jurisdictions
laws.

This publication gives notice of the
recognition of the State of Missouri,
Broward County, Florida and Des
Moines, lowa in accordance with 24
CFR 115.6(c).

Date: October 20, 1987.
Judith Y. Brachman,

Assistant Secretary for Fair Housing and
Equal Opportunity.

[FR Doc. 87-24946 Fil :d 10-27-87; 8:45 am)
BILLING CODE 4210-28-M

'DEPARTMENT OF THE TREASURY

_Bureau of Alcohol, Tobacco and .

Firearms :

27 CFR Parts 5 and 19

[T.D. ATF-259; Ref: Notice Nos. 523 and
536]

Change in Standard of Identity for

. Straight Whiskies of the Same Type

AGENCY: Bureau-of Alcohol, Tobacco

- and Firearms, Treasury.

ACTION: Final rule, Treasury decision.

SUMMARY: This final rule by the Bureau
of Alcohol, Tobacco and Firearms (ATF}
changes the standard of identity for
straight whiskies of the same type. This
change is the result of a petition from
Hiram Walker & Sons, Inc. The effect of
this change will be to ease existing
restrictions on allowing straight
whiskies of the same type to be mingled
and designated “straight.”

EFFECTIVE DATE: November 27, 1987.

FOR FURTHER INFORMATION CONTACT:
Robert L. White, Distilled Spirits and
Tobacco Branch, Bureau of Alcohol,
Tobacco and Firearms, Washington, DC
20226 (202) 566~7531.

SUPPLEMENTARY INFORMATION:

Background

A petition was received from Hiram
Walker & Sons, Inc., in January of 1983,
requesting that the standard of identity
for straight whiskies of the same type be
changed to eliminate the requirement in
27 CFR 5.22(b)(1)(iii) that such spirits
must be produced in the same distillery
by the same proprietor if such whiskies
are to be mingled and designated as
“straight.” The petitioner stated that he
wanted the standard of identity for
“straight whisky” changed in order to
enable straight bourbon whiskies
produced within the same State to be
mingled and designated “straight
bourbon whisky.”

In addition, over the past few years,
ATF has received several inquiries from
proprietors of distilled spirits plants
asking whether they could mingle
straight whiskies of the same type which
had been produced at two or more
distilleries located within the same State
and still label the end product as
“straight.” Furthermore, several distilled
spirits plant proprietors have inquired
whether they could mingle straight
whiskies of the same type which.are
four years old or more with straight
whiskies of the same type that are less
than four years but at least two years
old and still label such mingled whisky
as “straight.”.

Current regulations at 27 CFR .
5.22(b)(1)(iii) state that “straight
whisky" includes mixtures of straight .
whiskies of the same type produced by"
the same proprietor at the same
distillery all of which are not less than
four years old. Also, regulations at 27
CFR 19.346 state that spirits distilled at
less than 190 degrees of proof may be
mingled for withdrawal or further
storage if, in the case of domestic spirits,
such spirits are of the same kind and
were produced by the same proprietor
(under his own or any trade name) at
the same distillery. In the case of
imported spirits distilled at less than 190
degrees of proof, such spirits may be
mingled for withdrawal or further
storage if the spirits are of the same kind
and were produced by the same
proprietor at the same foreign distillery.
In addition, such imported spirits must
have been treated, blended, or
compounded at the same foreign plant
by the same person, and the duty must
have been paid at the same rate.

Hiram Walker stated in their petition
that the current regulations, mentioned
in the preceding paragraph, should be
changed since the standard of identity
for “bourbon” is very broad and, as a
result, substantial variation, at the
option of the distiller, is possible among
products meeting this standard of
identity. These variations are largely

_ independent of where the whisky is-

made, and consequently, bourbons of
different character can be made in a
single distillery and bourbonsg of
substantially the same character can be
made in different distilleries by
appropriate control of processing. Hiram
Walker stated that their request merely
recognized the fact that two distilleries
under the same proprietorship in the
same State are no more likely to
produce homogeneous straight bourbon
whiskies than two distilleries in the
same State operated by different
proprietors. Consequently, Hiram
Walker requested that the regulations
be changed so that straight bourbon
whiskies produced within the same
State may be mingled and designated as
“straight bourbon whisky.”

Notice No. 523 and 536

In response to Hiram Walker's
petition, ATF published a notice of
proposed rulemaking, Notice No. 523, in
the Federal Register on May 7, 1984 (49
FR 19333), proposing several changes
which would ease some of the existing
restrictions on allowing straight
whiskies of the same type to be mingled
and designated “straight.” Seven
comments were received in response to
Notice No. 523 including one from
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Heublein which requested a 90-day
extension of the comment period. In
response to Heublein's request, we
published Notice No. 536 on July 31, 1984
(49 FR 30538) which reopened the
comment period on Notice No. 523 until
October 29, 1984. Four comments were
received in response to the reopening
notice.

Comments

Two industry members and one State
liquor control board—Glenmore
Distilleries Company, Heublein, and the
State of Washington respecnvely-—
concurred with AFT's proposals in
Notice No. 523.

Four industry members—Barton
Brands Ltd., Brown-Forman Corporation,
National Association of Beverage
Importers, Inc. (NABI), and Hiram
- Walker and Sons, Inc..—commented in
favor of the proposals in Notice No. 523
except for the proposal to allow the

mingling of straight whiskies of the same.

type between States and still allowing
such mingled spirits to be labeled as
“gtraight.”

‘Two industry members—Schenley
Industries, Inc., and James B. Beam
Distilling Co.,—stated they were
opposed to the proposals in Notice No.
523. Schenley stated that the present
regulations should not be changed
because such regulations continue to
assure the integrity of straight whisky
products. James B. Beam stated that they
do not object to mingling of straight
bourbon whiskies if it is limited to
bourbon whlsky produced by the same
proprietor in the-same State under the
same distilling process and formulation.
Otherwise, they are opposed. They also
stated there is a need to differentiate
between straight products and blended
products. Beam stated that the proposed
new regulations would not differentiate
between homogeneous spirits that were
mingled and similar spirits that were
blended into mixtures at prescribed
ratios established by the proprietor.
Beam also raised questions concerning
how these products would be labeled.
Furthermore, Beam stated that they are
against the relaxation of the four year
old requirement for the mingling of
straight whiskies since it would allow
for the mixing of older whiskies with
very young whiskies that have not
matured to the extent the consumer
normally expects. In regard to imported
spirits, Beam stated that the proposed
rule, if adopted would allow spirits to
be blended in a foreign country and
‘1abeled as a straight product when the
product would really be a blend.

The final commenter—National
Distillers and Chemical Corporatlon—
stated they had some strong

reservations about some of the
proposals in Notice No. 523. These
reservations include the following:

. (1) The removal of the “same
proprletor requ1rement in regard to
straight whisky raises some interesting

~ questions concerning the labeling of

such spirits. National feels that labeling
requirements as to “distiller” or
“distillers” need to be clarified as to all
possible combinations of minglings in
“storage accounts” and “processing
accounts” when two or more

- proprietor’s whiskies are mingled.

National asks whether allowing more
than one distiller's name on a straight
whisky label would be confusing to the
COnsumer.

(2) Regulations at 27 CFR 19.597(b)
provide for the change of the original

designation of spirits, before withdrawal '

from bonded premises, to a new
designation properly describing the
spirits. Since Tennessee whisky may
satisfy the regulatory requirements for
bourbon whisky, National asks whether
such whisky could be redesignated,
blended with Kentucky straight
bourbon, and later bottled and labeled
as “straight bourbon whisky." National
states that specific States and types of
whiskies have, over the years, gained -
consumer understanding with resultant
proprietor, promotional and goodwill
value. Consequently, absent a showing
of good cause and need, National states
that they do not support mingling of
straight whiskies of more than one State

‘when the end product is to be labeled as

“straight whisky.”

(3) National states that the proposed
definition of *'a blend of straight
whiskies” should be changed to-ensure
that a distiler who only adds harmless
coloring, flavoring, or blending materials
(as set forth in 27 CFR 5.23(a)) to his
own straight whisky can still call the
product “a blend of straight whiskies."”
In addition, National feels that the
proposed regulations should be changed
so that straight whiskies' of different
types which contain not less than 51
percent of one of the types of straight
whisky can be further designated by
that specific type.

(4) National states that they do not
agree with the proposal to change the
age requirement from four years to two
years for whiskies of the same type that
are to be mingled and designated as
“straight.” National states that,
traditionally, “straight bourbons” have

- been aged four or more years. National

feels that any changes in age
requirements that might reduce quality,
both actually and in the public image
(such.as showing a two or three year
age statement on a “straight bourbon”
label) would not be in the best interests

of the bourbon industry. National feels
that the mingling of less than four year
old whiskies should continue to be
labeled as a blend.

{5) With regard 10 1mported products.
National states that they concur with
Notice No. 536 that mingling of different
producers’ distinctive products should
continue-only in the country of origin.
National states that such a provision
should apply not only to distinctive
whiskies but also to any class or type of
product recognized as being distinctive
of one country. In addition, National
states that they support the proposed
deletion of the present provisions
requiring “the same foreign distillery”
and “the same foreign plant.” National
states that imported spirits which are to
be'mingled domestically should continue

‘to be from the same proprietor so that

the proprietor may retain control over
the quality and character of his product.
National feels, however, that there
should not be any requirement that
imported products, which are to be
mingled domestically, have to be from
the same foreign distillery or that such
products have to be treated, blended, or
compounded by the same person at the
same foreign distillery or plant.

ATF Response to Comments

After careful evaluation of the
comments received in response to
Notice No. 523 and Notice No. 536, ATF
has decided to accept some of the
suggestions presented in those
comments and to modify its proposals in
Notice No. 523 accordingly. Seven of the
commenters were strongly opposed to
the proposal to allow the mingling of
straight whiskies of the same type
between States if such mingled spirits
are to be labeled as “straight.” ATF
made this proposal in Notice No. 523
since it was felt that such mingling
should not be restricted to proprietors
within the same State if the only
objection to such mingling between
different ‘States was that it would create
a labeling problem. However, several
industry members have pointed out that
specific States and types of whiskies
have, over the years, gained
unquestionable consumer understanding
with resultant proprietor, promotional
and goodwill value. For this reason,
these industry members do not support
the mingling of straight whiskies of two
or more States when the end product is
to be labeled as “straight whisky.” Upon
reconsideration of this matter, ATF feels
that due to the labeling and consumer
misunderstanding problems that might
result, as well as the proprietor,
promational, and goodwill problems that
would be created by such consumer
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misunderstanding, it is necessary to
modify our proposal in Notice No. 523 to
require that all whiskies of the same
type be from the same State if such
whiskies are to be mingled and
designated as *'straight whisky.” ATF
feels that whisky of substantially the
same character can be produced at
different distilleries within the same’
State by appropriate control of
processing. We also feel that it is not
necessary for the different distilleries to
be operated by the same.proprietor in
order to achieve the necessary control of
processing which would result in the
production of spirits of substantially the
same character. For these reasons, ATF
feels that the mixing of straight whiskies
of the same type, which have been
produced within the same State,
whether or not from the same distilled
spirits proprietor, is a mingling operation
of homogeneous spirits rather than a
blending operation.

Three industry members were
strongly opposed to the proposal in
Notice No. 523 to allow mixtures of
straight whiskies, which are to be
designated as “straight,” to be made up
of straight whiskies all of which are at
least two years old. This proposal was a
relaxation of the current requirement
that all whiskies in such mixtures be at
least four years old or more. Since the
definition of “straight whisky" states
that it must have been stored in the
prescribed type of oak containers for a
period of two years or more, ATF feels
that there is insufficient justification to
require that mixtures of such whiskies
be made of whiskies all of which are at
least four years old if the mixtures are to
be designated as “straight.” ATF feels
that a minimum two year age
requirement for all whiskies in the
mixture is sufficient to designate the
mixture as “straight.” ATF feels that the
labeling requirement in 27 CFR 5.40
which requires the age of the youngest
spirits be shown on the label if any of
the spirits are less than four years old is
sufficient protection for the consumer
and will alert such consumer.to the fact
that the “straight whisky” in the bottle is
less than four years old. It will then be
up to the consumer to decide whether
such “straight whisky,"” which is less
than four years old, is good enough to
compete successfully with other
*“straight whiskies.”

One industry member asked whether
allowing more than one distiller's name
on a “straight whisky” label would be
confusing to the consumer. ATF feels
that allowing more than more distiller’s
name on such a label would not be
confusing to the consumer as long as
certain information is shown on the

label. This information shall include the
names of the different distillers who
actually distilled a portion of the )
“straight whisky,” the addresses of the
distilleries where the “straight whisky"
was distilled, and the percentage of
“straight whisky” distilled by each
distiller {with a tolerance of plus or
minus 2 percent). Labeling the whisky in
this manner will ensure that the
consumer is not deceived. -

If “straight whiskey,” which is made
up of a mixture of “straight whiskies" of
the same type from two or more
distillers located within the same State,
is not labeled in the manner described
in the immediately preceding paragraph,
then such “straight whisky" must be
labeled with the phrase “bottled by,”
“packed by"” or “filled by,” immediately
followed by the name (or trade name) of
the bottler and the place where such
distilled spirits are bottled as provided
for in 27 CFR 6.36(a) and the first
paragraph of 27 CFR 19.845.

In the case where “straight whisky" is
made up of a mixture of “straight
whiskies" of the same type from two or
more different distilleries of the same
proprietor located within the same
State, such “straight whisky" may be
labeled with the phrase. “distilled by"
followed by the name (or trade name) of
the proprietor and the addresses of the
different distilleries which distilled a
portion of the “straight whisky.” If such
“straight whisky" is not labeled in this
manner, then it must be labeled in
accordance with the provisions of 27
CFR 5.36(a) and the first paragraph of 27
CFR 19.645.

Several industry members stated that
ATF's proposal in Notice No. 523 to
change the standard of identity for “a
blend of straight whiskies"” should be
modified in several different ways.
These suggestions were based on the
premise that ATF's proposed change in
the standard of identity for “straight
whisky"” would be incorporated into the
regulations as proposed. Due to the
comments received on Notice No. 523,
however, ATF has decided to change the
standard of identity for “straight
whisky” in such a way as to require that
all mixtures of such whiskies, which are
to be designated as straight, be made of
straight whiskies of the same type from
distillers all of whom must be located
within the same State. Consequently,
the industry members’ suggestions
concerning the standard of identity for
“a blend of straight whiskies™ are no
longer appropriate. The new standard of
identity for “a blend of straight
whiskies" states that such a blend is a
mixture of straight whiskies which does
not conform to the standard of identity

for “straight whisky"” and which may or
may not contain harmless coloring,
flavoring, or blending materials as set
forth in 27 CFR 5.23(a). In addition, the
definition of "“a blend of straight
whigkies” consisting entirely of one of
the types of straight whisky has been
changed to include straight whisky of
the same type which was produced in
the same State or by the same proprietor
within the same State if such whisky
contains harmless coloring, flavoring, or
blending materials as stated in 27 CFR
5.23(a). This change was needed to
enable a distilled spirits plant proprietor
to continue to use “a blend of straight
whiskies” designation on his label

. without such proprietor having to -

purchase straight whisky from a
proprietor in a different State to mix
with his own straight whisky. For a
more complete definition of “a blend of
straight whiskies,” see § 5.22(b)(5) in the
regulations portion of this document.
And finally, two industry members
stated that they did not fully agree with
ATF’s proposed changes concerning the

-mingling of imported spirits in this

country. One stated that the ramification
and impact on imported spirits is
unclear and could allow for changes to
products as we know them today,
without making the corresponding label
changes that would alert the consumer
about these changes. The other industry
member stated that imported distinctive
spirits, which are to be mingled
domestically, should continue to be from
the same proprietor on that the
proprietor may retain control over the
quality of his product.

After careful consideration of these
industry members’ comments ATF has
decided to change regulations in 27 CFR
19.346 to make a distinction between the
mingling or blending of imported spirits
and the mingling or blending of imported
spirits which are recognized as :
distinctive products in 27 CFR Part 5.
Distinctive products are manufactured
in strict compliance with the laws of the
country of origin. The country of origin
may have laws restricting the mingling
of distinctive spirits from more than one
proprietor if the product is to retain its
distinctive designation. ATF feels,
therefore, that a distinction should be
made between imported spirits and -
distinctive imported spirits.
Consequently, imported spirits that have
been distilled at less than 190 degrees of
proof may be mingled in the storage
account.of a U.S. warehouseman for
withdrawal or further storage if (1) such
spirits are of the same kind; (2) such
spirits were produced in the same
foreign country; and (3) such spirits
were treated, blended, or compounded
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in the same foreign country and the duty
was paid at the same rate. However, in
the case where such imported spirits are
recognized as distinctive products as
specified in 27 CFR Part 5, the imported
spirits may only be mingled for
withdrawal or further storage if (1) such
- spirits are of the same kind; (2) such
spirits were produced by the same
proprietor in the same foreign country;
and (3) such spirits were treated, :
blended, or compounded by the same
proprietor in the same foreign country
and the duty was paid at the same rate.
This change to ATF's proposal in Notice
No. 523 concerning imported spirits will
ensure that distinctive imported
products, which are to be mingled
domestically, will continue to be from
the same foreign proprietor so that.such
proprietor may retain control over the
quality and character of his product.

ATF Rul. 82-10.and Rev. Rul. 54-350

The regulations portion of this
document at 27-CFR 5.22(b){4) has been
changed to incorporate ATF Rul. 82-10,
C.B. 1982-3, 27, which holds that the
“straight whisky” component of a
blended whisky may be satisfied by
employing “a blend of straight
whiskies.” However, if “a blend of
straight whiskies" is used as the
“straight whisky” component of a
blended whisky, the blended whisky
must -contain at least 20 percent of
straight whiskies on a proof gallon
basis.

In.addition, regulations at 27 CFR
5.22(b)(5) have been changed to
incorporate some of the language |
contained in Rev. Rul. 54-350 and to
change the standard of identity for “a
blend of straight whiskies.” As revised, -

§ 5.22(b}(5) states, in part, that “a blend

of straight whiskies” is a mixture of
straight whiskies which does not
«conform to the standard of identity for
“straight whisky" and which may or
may not contain harmiless coloring,
flavoring, or blending materials as set
forth in 27 CFR 5.23(a).

Executive Order 12291

It has been determined that this final
rule is not a “major rule” within the
meaning of Executive Order 12291, 46 FR
13193 (February 17, 1981), because it will
not have an annual effect-on the
economy of $100 million or more; it will
not result in a major increase in costs or
‘prices for consumers, individual
industries, Federal, State, or local
government.agencies, -or geographic
regions; and it will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or onthe ability -of United
States-based enterprises to compete

with foreign-based enterprises in
domestic or export markets.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a final
regulatory flexibility analysis (5 U.S.C.
604) are not applicable to this final rule
because the final rule will not have a
significant economic impact on a
substantial number of small entities. The
final rule will not impose, or otherwise
cause, a significant increase in'the
reporting, recordkeeping, or other
compliance burdens on a substantial
number of small entities. The final rule
is not expected to have significant
secondary or incidental effects on a
substantial number of small entities.

Accordingly, it is hereby certified
under the provisions of section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
requirement to collect information is
imposed.

Disclosure

Copies of the petition and the
comments received on the notice or
proposed rulemaking, Notice No. 523,
and the notice reopening the comment
period, Notice No. 536, pertaining to this
final rule, are available for inspection

-during normal business hours at the

following location: ATF Reading Room,
Office of Public Affairs and Disclosure,
Room 4407, Federal Building, 12th Street
and Pennsylvania Avenue NW.,
Washington, DC.

Drafting Information

The principal author of this document
is Robert L. White, Distilled Spirits and
Tobacco Branch, Bureau of Alcohol,
Tobacco and Firearms.

List of Subjects

27 CFR Part 5

Advertising, Consumer protection,
Customs duties and inspection, Imports,
Labeling, Liquors, Packaging and
containers.

27 CFR Part 19

Administrative practice and
procedure, Alcohol and alcoholic
beverages, Authority delegations,
Claims, Chemicals, Customs duties and
inspection, Electronic fund transfers,
Excise taxes, Exports, Gasohol, Imports,

Labeling, Liquors, Packaging and
containers, Puerto Rico, Reporting and
recordkeeping requirements, Research,
Security measures, Spices and
flavorings, Surety bonds,
Transportation, Virgin Islands,
Warehouses, Wine. 27 CFR Part 5—
Labeling and Advertising of Distilled
Spirits—is amended o read as follows:

PART 5—[AMENDED]

Paragraph 1. The authority citation for
Part 5 continues to read as follows:

Authority: 27 U.S.C. 205.
Par. 2, Section 5.22 is amended by

-revising the last sentence of paragraph

{b){(1)(iii) and by revising paragraphs
(b)(4) and {b){5) to read as follows:

§5.22 The:standards of identify.
* * * * *

(b) * % *

(1] * %k &

(iii) * * * “Straight whisky"” includes
mixtures of straight whiskies of the
same type produced in the same State.

* * * * *

(4) “Blended whisky” {(whisky—a
blend) is.a mixture which contains
straight whisky or a blend of straight
whiskies at not less than 20 percent on a
proof gallon basis, excluding alcohol
derived from added harmless coloring,
flavoring or blending materials, and,
separately, or in combination, whisky or
neutral spirits. A blended whisky
containing not less than 51 percent ona
proof gallon basis of one of the types of
straight whisky shall be further
designated by that specific type of
straight whisky; for example, “blended
rye whisky” (rye whisky—a blend).

{5){i) “A blend of straight whiskies"
(blended straight whiskies) is a mixture
of straight whiskies which does not
conform to the standard of identify for
“straight whisky.” Products so
designated may contain harmless

-coloring, flavoring, or blending materials

as set forth in 27 CFR 5.23(a).
(ii) “A blend of straight whiskies”

{blended straight whiskies) consisting

entirely of one of the types of straight
whisky, and not conforming to the
standard for straight whisky, shall be
further designated by that specific type
of straight whisky; for example, “a blend
of straight rye whiskies” (blended
straight rye whiskies). “A blend of
straight whiskies” consisting entirely of
one of the types of straight whisky shall
include straight whisky of the same type
which was produced in the same State
or by the same proprietor within the
same State, provided that such whisky
contains harmless coloring, flavoring, or
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blending materials as stated in 27 CFR
5.23(a).

(iii) The harmless caloring, flavoring,
or blending materials allowed under this
section shall not include neutral spirits
or alcohol in their original state. Neutral
spirits or alcohol may only appear in a
“blend of straight whisktes” or in a
“blend of straight whiskies consisting
entirely of one of the types of straight
whisky™ as a vehicle faor recognized
flavoring of blending material.

* L) L ] *

Par. 3. Section 5.27 s amended by
revising paragraph (d} to read as
follows:

§5.27 Formulas.

* * - * -

{d} The mingling of spirits (inciuding
merchandise returned to bond) which
differ in class ar type of materials from
which produced;

- » * . »

Par. 4. Section 5.36 is amended by
renumbering paragraphs (a)(3) ana {a}{4)
as paragraphs (a){4) and (a)(5)
respectively and by adding a new
paragraph (a)(3} to read as-follows:

§5.36 Name and address.

(a) . n e

2 L B

(3) Where “straight whiskies” of the
same type which have been produced in
the same State by two or more different
distillers are combined (either at time of
bottling or at a warehouseman’s bonded
premises for further storage} and
subsequently bottled and labeled as
“straight whisky,” such "straight
whisky” shall be labeled in accordance
with the requirements of paragraph
(a)(1) of this section. Where such
“straight whisky" is bottled by or for the
distillers thereof, there may be stated an
the label, in lieu of the requirements of
paragraph (a)(1]} of this section, the
phraise “distilted by,” followed by the
names (or trade names} of the different
distillers who distilled a portion of the
“straight whisky," the addresses of the
distilleries where the "straight whisky"
was distilled, and the percentage of
“straight whisky" distilled by each
distiller (with a tolerance of plus or
minus 2 percent). In the case where
“straight whisky"” is made up of a
mixture of “straight whiskies” of the
same type from two or more different
distilleries of the same proprietor
located within the same State, and
where the “straight whisky” is bottled
by or for the proprietor thereof, such
“straight whisky” may be labeled, in
lieu of the requirements of paragraph
(a){1) of the this section, with the phrase
“distilled by" followed by the name for
trade name) of the proprietor and the-

addresses of the different distilleries
which distilled a portion of the “straight
whisky.”
27 CFR Part 19—Distilled Spirits
Plants—is amended to read as follows:
Paragraph 1. The authority citation for
Part 19 continues to read as follows:

Authority: 19 U.S.C. 81c, 1311; 26 U.5.C.
5001, 5002, 5004-5006, 5008, 5041, 5062, 5062,
5066, 5101, 5¥111-5113, 5171-5173, 5175, 5176,
5178-5181, 5201-5207, 5211-5215, 52215223,
5231, 5232, 5235, 5236, 5241-5243, 5271, 5273,
5301, 53115313, 5362, 5370, 5373, 5501-5505,
55515555, 5559, 5561, 5562, 5601, 5612, 5682,
6001, 6065, 8109, 6302, 6311, 6676, 7510, 7805;
31 U.S.C. 9301, 9303, 9304, 9306.

Par. 2. Section 19.346 i3 amended by
revising paragraphs {b}(1) and (b}{2) and
adding (b}(3} to read as follows:

§ 19.346 Mingling or blending of spirits for
further storage.
* * » * »

(bl LR

{1) In the case of domestic spirits:

(i) Such spirits are of the same kind;
and

(ii} Such spirits were produced in the
same State.

(2) In the case of imported spirits:

(i} Such spirits are of the same kind;

(ii) Such spirits were produced in the
same foreign country; and

(iii} Such spirits were treated,
blended, or compounded in the same
foreign country and the duty was paid at
the same rate.

(3) In the case of imported spirits
which are recognized as distinctive
products in 27 CFR.Part 5:

(i} Such spirits are of the same kind;

{ii] Such spirits were produced by the
same proprietor in the same foreign
country; and

(iii} Such. spirits were treated,
blended, or compounded by the same
proprietor in the same foreign country
and the duty was paid at the same rate.

* * * * *

Par. 3. Section 19.645 is amended by
renumbering paragraphs (b} and (c] as
(c) and {d) and by adding a new
paragraph (b} to read as follows:

§ 19.645 Name and address of bottler.
* * * - *

(b) Where “straight whiskies"” of the
same type which have been produced in
the same State by two or more different
distillers are combined {either at time of
bottling or at & warehouseman'’s bonded
premises for further storage} and
subsequently bottled and labeled as
“straight whisky,” such “straight
whisky” shall be labeled in accordance
with the requirements of the first
paragraph of this section. Where such
“straight whisky" is bottled by or for the

distillers thereof, there may be stated on
the'label, in lieu of the requirements of
the first paragraph of this section, the
phrase “distilled by,” followed by the
names {or trade names) of the different
distillers who distilied a portion of the
“straight whisky," the addresses of the
distilleries where the “straight whisky™
was distitled, and the percentage of
“straight whisky" distilled by each
distiller (with a tolerance of plus or
minus 2 percent). In the case where
“straight whisky” is made up of &
mixture of “straight whiskies™ of the
same type from two or more different
distillertes of the same proprietor
located within the same State, and
where the “straight whisky" is bettled
by er for the proprietor thereof, such
“straight whisky” may be labeled, in

- lien of the requirements. of the first

paragraph of this section, with the
phrase “distilled by" followed by the
name (or trade name) of the proprietor
and the addresses of the different
distilleries which distilled a portion of
the “straight whisky.”

Signed: September 18, 1987.
Stephen E. Higgins,
Director.

Approved: October 2, 1987.

Gerald L. Hilsher,
Acting Assistant Secretary tEnfarcement).

* {FR Doc. 87-24964 Filed 10-27-87; 845 am}

BILLING CODE 4810-31-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60

[AD-FRL-3257-8]

Standards of Perfarmance for New
Stationary Sources; Addition ot
Alternative Procedure for Measuring
Volume and Flow Rate to Method 6,
Appendix A .

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: Revisions and Additions to
Method 6 to add an alternative
pracedure were proposed in the Federal
Register on December 12, 1986. This
action promulgates these revisions and

- additions. The alternative is a procedure

using critical orifices for volume and
flow rate measurements. The intended
effect of these revisions is te reduce the
cost of sampling withaut sacrificing
accuracy. This alternative would apply
to all sources where regulations specify
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the use of Method 6 equipment to
extract a gas sample.

EFFECTIVE DATE: October 28, 1987.
Under section 307(b}(1) of the Clean

Air Act, judicial review of the actions
taken by this notice is available only by

- the filing of a petition for review in the
U.8. Court of Appeals for the District of
Columbia Circuit within 60 days of
today’s publication of this rule. Under
section 307(b)(2) of the Clean Air Act,
the requirements that are the subject of
today's notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

ADDRESSES: Docket. A docket, number
A-86-13, containing materials relevant
to this rulemaking, is available for
public inspection between 8:00 a.m. and
4:00 p.m., Monday through Friday, at
EPA's Central Docket Section (LE-131},
South Conference Center, Room 4, 401 M
Street, SW., Washington DC 20460. A
reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT:
Ms. Candace Sorrell or Roger Shigehara,
Emission Measurement Branch,
Emission Standards and Engineering
Division (MD-19), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711, telephone
number (919) 541-2237.

SUPPLEMENTARY INFORMATION:
1. The Rulemaking

An alternative procedure for
measuring the volume and flow rate in

gas sampling trains using critical orifices ~

is being added to Method 6.

This rulemaking does not impose
emission measurement requirements
beyond those specified in the current
regulations nor does it change any
emission standard. Rather, the
rulemaking would simply add test
. procedures associated with emission

measurement requirements that would
-apply irrespective of this rulemaking.

IL Public Participatibn i

A public hearing was scheduled for
January 26, 1987, at 10:00 a.m., but was
not held because no one requested to -
speak. The public comment period was
from December 12, 1986, to February 25,
1987. The comments have been carefully
considered and, where determined to be
appropriate by the Administrator,

- changes have been made to the
proposed rulemaking.

IIL. Significant Comments and Changes
to the Proposed Rulemaking

One comment letter from industry was
received. The major comments and the

Agency's responses are summarized
below.

The first comment concerned the
possibility that the sample gas volume
would be incorrect if the proposed

sampling train is used in a stack witha -

pressure different from atmospheric

pressure at which the critical orifice is

calibrated. :

The commenter suggested modifying -
the sampling train by installing (1) a
vacuum gauge upstream from the critical
orifice and downstream from the last
impinger and (2) a needle valve between
the last impinger and the new vacuum
gauge. The commenter also suggested
the following procedure using the
modified sampling train. *‘The critical
orifice should be calibrated at a known
reading of the vacuum gauge while
keeping the new needle valve almost
completely open. During source testing
the reading of the new vacuum upstream
from the critical orifice should be
maintained at the same level at which
calibration was performed. The reading
of the new vacuum gauge can be
adjusted by manipulating the new
needle valve.” The Administrator agrees
that the calculated sample gas volume
would be incorrect if the stack pressure
is different from atmospheric pressure.
The proposed sampling train was
modified to include the addition of a
vacuum gauge upstream from the critical
orifice and downstream from the last
impinger. Equation 6-7 was amended to
correct the sample volume for the
difference between the stack pressure
and atmospheric pressure.

The second comment pointed out an
error in Equation 6-6. The units of Qgq
should have been scm/min {scf/min)
instead of sm? (scf). The proposal was
revised for the correct units of Q4.

The final comment stated that M, and
M; of Equation 6-7 had been incorrectly
defined and recommended the following
definition:

M,=Molecular welght of the ambient air .
saturated at impinger temperature, g/g- :
mole (1b/1b-mole).

M,=Molecular welght of the sample gas
saturated at impinger temperature, g/g-

- mole (1b/1b-mole).

The Administrator agrees with the

‘ commenter, and the definitions for M,

and M, were corrected using the
definitions suggested above.

IV. Administrative

The docket is an organized and
complete file of all the information
considered by EPA in the development
of this rulemaking. The docket is a
dynamic file, since material is added
throughout the rulemaking development.
The docketing system is intended to
allow members of the public and

industries involved to identify readily
and locate documents so that they can
effectively participate in the rulemaking’
process. Along with the statement of
basis and purpose of the proposed and
promulgated rulemaking and EPA
responses to significant comments, the
contents of the docket, except for
interagency review material, will serve
as the record in case of judicial review

(Section 307(d)(7){A)).

Under Executive Order 12291, EPA is
required to judge whether a regulation is
a “major rule” and, therefore, subject to
the requirements of a regulatory impact
analysis. The Agency has determined
that this regulation would result in none
of the adverse economic effects set forth
in section 1 of the Order as grounds for
finding a regulation to be “major rule.”
This rulemaking does not impose any
additional emission measurement
requirements on facilities affected by .
this rulemaking. Rather, this rulemaking
revised the test method to which the
affected facilities are already subject.
The Agency has, therefore, concluded
that this regulation is not a “major rule”
under Executive Order 12291.

The Regulatory Flexibility Act of 1980
requires the identification of potentially
adverse impacts of Federal regulations
upon small business entities. The Act

. specifically requires the completion.of a-

regulatory flexibility analysis (RFA) in
those instances where small business
impacts are possible. Because these
standards impose no adverse economic
impacts, an RFA has not been
conducted.

Pursuant to the provisions of 5 U.S.C.
605(b}), I hereby certify that the
promulgated rule will have no economic
impact on small entities because no
additional testing costs will be incutred.

List of Subjects in 40 CFR Part 60

Air pollution control,
Intergovernmental relations, Reportmg
and recordKeeping requiréments, o
Incorporation by reference, Fossile fuel-
fired steam generators, Petroleum
refineries.

Date: October 20, 1987.
Lee M. Thomas,
Administrator.

Method 6 of Appendix A of 40 ‘CFR
Part’ 60 is amended as follows:” -

PART 60—[AMENDED]

1. The authority-citation for Part 60
continues to read as follows:

Authority: Secs. 101, 111, 114, 116, and 301
of the Clean Air Act, as amended (42 US.C.
7401, 7411, 7414, 7416, 7601).

~



Federal Register / Vol. 52, No. 208 / Wednesday, October 28, 1987 / Rules and Regulations 41425

Appendix A—~[Amended]

2. By adding Section 7.2 to Method 6
to read as follows:

7. Alternative Procedures.

L4 * * * *

7.2 Critical Orifices for Volume and Rate
Measurements. A critical orifice may be used
in place of the dry gas meter specified in
Section 2.1.10, provided that it is selected,
calibrated, and used as follows:

7.2.1 Preparation of Collection Train.
Prepare the sampling train as shown in Figure
6~2. The rotameter and surge tank are
optional but are recommended in order to
detect changes in the flow rate.

Note.—The critical orifices can be adapted
to a Method 6 type sampling train as follows:
Insert sleeve type, serum bottle stoppers into
two reducing unions. Insert the needle into
the stoppers as shown in Figure 6-3. -
BILLING CODE 6560-50-M '
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7.2.2 "Selection of Critical Orifices. The
procedure that follows describes the use of
hypodermic needles and stainless steel
needle tubings, which have been found
suitable for use as critical orifices. Other
materials and critical orifice désigns may be
used provided the orifices act as true critical
orifices, i.e., a critical vacuum can be
obtained, as described in this section. Select .
a critical orifice that is sized to operate at the.
desired flow rate. The needle sizes and
tubing lengths shown below. give the
following approximate flow rates.

Flow Flow

Guage/cm rate, - | Gauge/cm |- rate,

: cc/min . cc/min
21/76 1100 23/3.8 500
22/29 | - 1000 23/5.1 450
22/3.8 900 24/3.2 400

Vsb(std) = Vsb
. v
Q = Sb(Std!
std )
where:

Pya; =Barometric pressure, mm Hg (in. Hg).

- Puq=Standard absolute pressure, 760 mm Hg
(29.92in. Hg).

Quua= Volumetric flow rate through critical
orifice, scm/min (scf/min).

Determine the suitability and the
appropriate operating vaccum of the critical
orifice as follows: If-applicable, temporarily
attach a rotameter and surge tank to the
outlet of the sampling train. Turn on the
pump, and adjust the valve to give a outlet
vacuum reading corresponding to about half
of the atmospheric pressure. Observe the-
rotameter reading. Slowly increase the

. vacuum until a stable reading is obtained on

the rotameter. Record the critical vacuum,
which is the outlet vacuum when the
rotameter first reaches a stable value.
Orifices that do not reach a critical value
shall not be used.

7.2.3 Field Procedure.

7.2.3.1 Leak-Check Procedure. A leak-

- check before the sampling run is

recommended, but is optional. The leak-
check procedure is as follows:

- Temporarily attach a suitable (e.g., 0-40 cc/
min) rotameter and surge tank, or a soap
bubble meter and surge tank to the outlet of
the pump. Plug the probe inlet, pull an outlet

Pbar
Istd

Tstd
Iamb

T.ms=Ambient absolute temperature of air,
°K (°R).

T.a=Standard absolute temperature, 273°K
(528°R). ’

V,»=Volume of gas as measured by the soap
bubble meter, m? (ft9).

vacuum of at least 256¢ mm Hg (10 in. Hg), and .
note the flow rate as indicated by the .
rotameter or bubble meter. A leakage rate not -
in excess of 2 percent of the average
sampling rate {Q) is acceptable. Carefully
release thie probe inlet plug before turning off
the pump. o :
7.2.3.2 Moisture Determination: At the

sampling location, prior to testing, determine

- the percent moisture of the ambient air using -

the wet and dry bulb temperatures or, if
appropriate, a relative-humidity meter. . |

7.2.3.3 . Critical Orifice Calibration.-Prior to
testing, at the sampling location, calibrate the
entire sampling train using a 500-cc soap
bubble meter which is attached to the inlet of
the probe and an outlet vacuum of 25 to 50
mm Hg (1 to 2 in. Hg) above the critical
vacuum. Record the information listed in-
Figure 6-4. )

Calculate the standard volume of air
measured by the soap bubble meter and the
volumetric flow rate, using the equations
below: .

Eq. 6-4

Eq. 6-5

Vanlsiay= Volume of gas as measured by the
soap bubble meter, corrected to standard
conditions, scm (scf).

O =Time, min.
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Date

‘Critical orifice size

Train 1D

Pretest

_Critical vacuum __

Post-test

Soap bubble meter volume, Vgp | . cc
' m3 (fti3')

Time,A 2] ‘ sec
min

Barometric pressure, Ppapr mm Hg (in. Hg)

Ambient temperature, tamp

Ihlet vacuum, P,

Outlet vacuum

Vsb(std)
-Flow rate, Qstd

°C (%F)

mm Hg (in. Hg)

mm Hg (in. Hg)

m3 (ft3)

3 (fd
min \min

. Figure 6-4. Critical orifice calibration data.

7.2.3:4 Sampling. Operate the sampling
train for sample collection at the-same
vacuum used during the calibration run. Start
the watch and pump simultaneously. Take -
readings (temperature, rate meter, inlet

Vin(std) = Ugq 05 (1-Byy)

where:

Vo= Dry gas volume measured with the
critical orifice, corrected to standard

_conditions, dscm (dscf).. . .

Q..s= Average flow rate of pretest and post-
test calibration runs, scm/min (scf/min).

B...=Water vapor in ambient air, proportion
by volume. -

vacuiim, and outlet vacuum) at least every 5
minutes. At the end of the sampling run, stop
the watch and pump simultaneously.
Conduct a post-test calibration run using
the calibration procedure outlined in Section
7.2.3.3. If the Qg obtained before and after

Pbar + PSF\

Phar * Pc

0,=Sampling time, min.
P.=Inlet vacuum reading obtained during the
_ calibration run, mm Hg (in. Hg).

. P,,=Inlet vacuum reading obtained during

the sampling run, mm Hg (in. Hg).
If the percent difference between the
molecular weight of the ambient air at

the test differ by more than 5 pecent, void the
test run: if not, calculate the volume of the .
gas measured with the critical orifice, Vi («a)s
using Equation 6-6 and the average of Q,q of
both runs, as follows: '

Eq. 6-6

staturated conditions and the sample gas is
more than *3 percent, then the molecular
weight of the gas sample must be considered -
in the calculations using the following
equation:
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Vm(std) = Qstd B (1 B"‘a)r C’bar + sr)

where:

M,=Molecular welght of the ambient air
saturated at impinger temperature, g/g-
mole (Ib/1b-mole].

M,=Molecular welght of the sample gas
saturated at impinger temperature, g/g-
mole {Ib/1b-mole).

Note.—A post-test leak-check is not
necessary because the post-test calibration
run results will indicate whether there is any
leakage.

Dram the ice bath, and purge the sampling
train using the procedure described in
Section 4.1.3.

3. By adding two Citations to the
Bibliography as follows:

8. Bibliography.

L] * * * *

11. Lodge. J.P., Jr., ].B. Pate, B.E. Ammons,
and G.A. Swanson. The Use of Hypodermic
Needles as Critical Orifices in Air Sampling.
J. Air Pollution Control Association. 16:197~
200. 1966.

12. Shigehara, R.T., and Candace B. Sorrell.
Using Critical Orifices as Method 5
Calibration Standards. Source Evaluation
Society Newsletter. 10(3):4-15. August 1985,

{[FR Doc. 87-24940 Filed 10-27-87; 8:45 am)
BILLING CODE 6560-50-M

wov—

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-25
[FPMR Temp. Reg. E-89]

Promotional Materials
AGENCY: Federal Supply Service, GSA.
ACTION: Temporary regulation.

SUMMARY: This regulation contains rules
concerning acceptance by Government
employees of promotional materials
such as pens, pencils, note pads,
calendars, and other items of nominal
intrinsic value. The regulation is
necessary to reflect the provisions of 5
CFR 735.202(b}(4), issued by the Office
of Personnel Management (OPM), which
allow Government employees to keep
unsolicited advertising or gifts of
nominal intrinsic value. The regulation
will bring the FPMR into conformity
with OPM regulations as they relate to
acceptance of these types of items by
Govemment employees

DATES:

Effective date: October 28, 1987.
Expiration date: September 30, 1988.

tq. 6-7
bar

Comments due on or before: December
31, 1987.

ADDRESS: Comments should be

addressed to: General Services

Administration (FFY), Washmgton. DC

20408.

FOR FURTHER INFORMATION CONTACT:
Mr. John M. Boughton, Regulations and
Policy Division (703-557-7525).

SUPPLEMENTARY INFORMATION: The
General Services' Administration (GSA)
has determined that this is not a major
rule for the purposes of Executive Order
12291 of February 17, 1981, because it is
not likely to result in an annual effect on
the economy of $100 million or more; a
major increase in costs to consumers or
others; or significant adverse effects,
GSA has based all administrative
decisions underlying this rule on
adequate information concerning the
need for, and consequences of, this rule;
has determined that the potential
benefits to society from this rule
outweigh the potential costs and has
maximized the net benefits; and has
chosen the alternative approach
involving the least net cost to society.

List of Subjects in 41 CFR Part 101-25

Government property management.
(Sec. 205(c) 63 Stat. 390; 40 U.S.C. 486(c))

In 41 CFR Chapter 101, the following
temporary regulation is added to the
appendix at the end of Subchapter E to
read as follows:

[FPMR Temp. Reg. E-89]
October 6, 1987.

Promotional Materials

1. Purpose. This regulation provides policy
on promotional materials of nominal intrinsic
value such as pens, pencils, note pads, and
calendars.

2, Effective date. This regulatxon is
effective upon publication in the Federal
Register.

3. Expiration date. This regulation expires
September 30, 1988, unless sooner superseded
or incorporated into the permanent
regulations of GSA.

4, Applicability. This regulation applies to
all executive agencies.

5. Background. Prior to this regulation, the
policy in § 101-25.103-1 and § 101-25.103-2

. on promotional materials did not reflect the

policy of the Office of Personnel Management
(OPM]) which allows Government employees

- to retain unsolicited advertising or gifts of . -

nominal intrinsic value such as pens, pencils,
note pads, calendars, etc., (see 5§ CFR
735.202(b)(4)). This regulation has beén
prepared to incorporate the OPM policy into
§ 101-25.103-1 and §-101-25.103-2.

8. Explanation of changes.

a. Section 101-25.103-1 is revised to
read as follows:

§ 101-25.103-1 General.

Promotional materials, trading stamps, or
bonus goods received in connection with
official Government business become the
property of the Government except for
unsolicited advertising or gifts of nominal
intrinsic value (e.g., pens, pencils, note pads,
calendars, etc:) which can be accepted by
Government employees (see 5 CFR
735.202{b)(4)). Federal agencies in a position -
to receive promotional materials; trading
stamps, or bonus goods, due the Government
shall establish internal procedures for the
receipt and disposition of these gratuities in
accordance with § 101-25.103. The
procedures shall provide for a minimum of
administrative and accounting controls.

b. Section 101-25.103-2 is amended by
revising paragraph (a) to read as
follows:

§ 101-25.103-2 Promotional materials

recelved in conjunction with official travel
from transportation companles, rentai car
companies, or other commercial activities.

(a) Except for unsolicited advertising or
gifts which are of nominal intrinsic value
(e.g., pens, pencils, note pads, calendars, etc.),
promotional materials (e.g., bonus flights,
reduced-fare coupons, cash, merchandise,
gifts, credits toward future free or reduced
costs of services or goods, etc.) received by
employees in conjunction with official travel
and based on the purchase of a ticket or other
services (e.g., car rental) are properly
considered to be due the Government and
may not be retained by the employee. When
an employee receives this type of

- promotional material, the employee shall

accept the material on behalf of the United
States and relinquish it to an appropnate
agency official.

* * * * *

7. Agency comments and assistance.
Comments or inquiries concerning the effect
or impact of this regulation should be
submitted to the General Services
Administration (FFY), Washington, DC 20408,
not later than December 31, 1987, for
consideration and possible incorporation into
a permanent regulation.

8. Effect on other directives. “This
regulation supersedes the provisions of
§ 101-25.103-1 and § 101-25.103-2(a).

T.C. Golden,

Administrator of General Services.

[FR Doc. 87~24923 Filed 10-27-87; 8:45 am]
BILLING CODE 6820-24-M - '
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41 CFR Part 101-40
{FPMR Temp. Reg. A-23, Supp. 4)

Use of Carrier Contractors for Express
Small Package Transportation

AGENCY: Federal Supply Service, GSA.
ACTION: Temporary regulation.

SuMMARY: This supplement amends

" FPMR Temp. Reg. A-23 by extending the
contract period for the express small
package carrier, effective October 1,
1987.
DATES: Effective date: October 1, 1987.
Expiration date: September 30, 1988,
unless otherwise canceled or extended.
FOR FURTHER INFORMATION CONTACT:
Charles T. Angelo, Director, Travel and
Transportation Management Division '
(FBT), Washington, DC 20406, telephone
FTS 557-1261 or commercial 703-557-
1261.

SUPPLEMENTARY INFORMATION: GSA has
determined that this rule is not a major
rule for the purposes of Executive Order
12291 of February 17, 1981, because it is
not likely to result in an annual effect on
the economy of $100 million or more, a
major increase in costs to consumers or
others, or significant adverse effects.
GSA has based all administrative
decisions underlying this rule on
adequate information concerning.the
need for, and consequences of, this rule;
has determined that the potential
benefits to society from this rule
outweigh the potential costs and has
maximized the net benefits; and has
chosen the alternative approach
involving the least net cost to society.

List of Subjects in 41 CFR Part 10140

Freight, Government property, Moving
of household goods, Office relocations,
Transportation.

(Sec. 205(c), 63 Stat. 390; 40 U.S.C. 486(c})

In 41 CFR Chapter 101, the following
temporary regulation is added to the
appendix at the end of Subchapter A to
read as follows:

[FPMR Temp. Reg. A-23; Supplement 4]
October 14, 1987.

Use of Carrier Contractors for Express Small
Package Transportation :

1. Purpose. This supplement extends
the expiration date of FPMR Temporary
Regulation A~23 and supplement 3
thereto.

2. Effective date. This regulation is
effective October 1, 1987.

3. Expiration data. This regulation
expires September 30, 1988, unless
otherwise canceled or extended.

4, Explanation of change. The
expiration date in paragraph 3 of FPMR
Temporary Regulation A-23 and

supplement 3 thereto is revised to
September 30, 1988.

T.C. Golden,

Administrator of General Services.

[FR Doc. 87-24920 Filed 10-27-87; 8:45 am]
BILLING CODE 6820-24-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
45 CFR Part 97

Consolidation of Grants to the Insular
Areas

AGENCY: Office of the Secretary, HHS.
ACTION: Final rule.

SUMMARY: The Department of Health
and Human Services is hereby providing
notice that the final rule with comment
period published March 25, 1987 (52 FR
9494) is now a final rule. The rule
published March 25, 1987, amended the
list of Department formula and block
grant programs which may be
consolidated by the Virgin Islands, the
Commonwealth of the Northern Mariana
Islands, Guam, American Samoa, and
the Trust Territory of the Pacific-Islands
(the Federated States of Micronesia, the
Republic of the Marshall Islands, and
the Republic of Palau).

EFFECTIVE DATE: March 25, 1987.

- FOR FURTHER INFORMATION CONTACT:

Howard A. Foard, Jr., Office of the
Deputy Under Secretary, Department of
Health and Human Services, Room 632F,
Hubert H. Humphrey Building, 200
Independence Avenue SW.,
Washington, D.C. 20201, (202) 245-6036.
SUPPLEMENTARY INFORMATION: On
March 25, 1987, the Department
published a final rule with a 60 day
comment period amending 45 CFR Part
97 (52 FR 9494). This final rule added
four new formula grant programs to the
list of programs which may be
consolidated by the insular areas:

(1) Dependent Care Planning and
Development State Grants;

{2) The Family Violence Prevention
and Services Act;

(3) The Children's Justice Act; and

(4) The Child Development Associate
Scholarship Assistance Act.

The rule also deleted the Primary Care
Block Grant as it had been repealed by
Congress and the State Agency (Aging)
Administration Grants as this is no
longer a separate grant program.

In the final rule the Department gave
interested persons until May 26, 1987, to
submit comments. No comments were
received; therefore, the Department
affirms as a final rule the final rule

published in the Federal Register of
March 25, 1987.
Approved: October 22, 1987.
Otis R. Bowen,
Secretary. )
[FR Doc. 87-24897 Filed 10-27-87; 8:45 am]

" BILLING CODE 4130-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 86-516; RM-5515]

Radio Broadcasting Services; Marshall,
MN

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
FM Channel 259C1 for Channel 261A at
Marshfield, Minnesota, as that
community’s first wide coverage area
broadcast service, in response to a
petition filed by KMHL Broadcasting
Company. We have also authorized the
modification of Station KKCK(FM)'s
license to specify Channel 259C1 in lieu
of Channel 261A. With this action, this
proceeding is terminated.

EFFECTIVE DATE: December 4, 1987.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, {202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 86-516,
adopted September 28, 1987, and
released October 21, 1987. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, {202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037. ‘

List of Subjects in 47 CFR Part 73
Radio broadcasting.
PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. In § 73.202(b), the Table of FM
Allotments under Minnesota is amended
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by deleting Channel 261A and adding
Channel 259C1 at Marshall. :
Federal Communications Commission.
Mark N. Lipp,

Chlef Allocations Branch Policy and Rules
Division, Mass Media Bureau.-.

[FR Doc. 87-24863 Filed 10-27-87; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73 .
(MM Doci(et No. 87-19; RM-5624]

Radio Broadcasting Services; .
Tremonton, UT

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 286C2 for Channel 285A at
Tremonton, Utah, and modifies the
‘license of Station KKVU-FM to specify
operation on the new frequency, at the
request of McAlester Broadcasting -
Systems of Utah, Ltd., as that
community’s first wide coverage area
FM station. A site restriction of 16.5°
kilometers (10.2 miles) south of the city
is required. With this action, this
proceeding is terminated.

EFFECTIVE DATES: December 4, 1987,

FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, (202) 634-6530. -

" SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Report

- and Order, MM Docket No. 87~19,
adopted September 30, 1987, and :
released October 21, 1987. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC -
Dockets Branch {Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s

" copy contractors, International .
Transcription Service, (202) 857-3800,

2100 M Street NW,, Suite 140, . " -

Washington, DC 20037,

 List of Subjects in 47 CFR Part 73
Radio broadcasting.
PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

. 2. Section 73.202(b), the Table of FM
Allotments is amended, under

Tremonton, Utah, by deleting Channel
285A and adding Channel 286C2.

Mark N. Lipp,

Ch:ef Allocations Branch, Mass Medla
Bureau.

[FR Doc. 87~24864 Filed 10-27-87; 8:45 am]
BILLING CODE 6712-01-M

.47 CFR Part 73

[MM Docket No. 87-92; RM-5422, RM-5618,
RM-5670]

Radio Broadcasting Services; Cedar
Bluff and Richlands, VA and Weich,
wv

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
299A to Cedar Bluff, Virginia, Channel
264A to Richlands, Virginia and Channel
275A to Welch, West Virginia at the
request of Cedar Bluff Broadcasting,
Inc., licensee of Station WYRV-AM,
Cedar Bluff, Clinch Valley Broadcasting
Corporation, licensee of AM Station
WRIC; Richlands, Virginia and Jama

.. Burnett, respectively. Channel 299A at

Cedar Bluff requires a site restriction of
2.3 kilometers (1.4 miles) north of Cedar

 Bluff. Channel 264A at Richlands

requires a site restriction of 9.6 .
kilometers (6 miles) west of the
community. A site restriction of 1.8
kilometers (1 mile) south of Welch is
required for Channel 275A. With this
action, this proceeding is terminated.

DATES: Effective December 4, 1987, The -
window period for filing applications
will open on December 7, 1987, and
close on January 6, 1988.

FOR FURTHER INFQRMATION CONTACT:
Patricia Rawlings, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report -
and Order, MM Docket No. 87-92,
adopted September 30, 1987, and
released October 21, 1987. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230}, 1919 M
Street NW., Washington, DC, The
complete text of this decision may also

" be purchased from the Commission’s

copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

" List of Subjects in 47 CFR Part 73

Radio broadcasting.

PART 73—{AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 US.C. 154,303,

§73.202 [Amended])

2. Section 73.202(b), the Table of FM
Allotments is amended, under Virginia
by adding Channel 299A at Cedar Bluff

- and Channel 264A at Richlands; and by

adding Channel 275A at Welch, West
Virginia.
Mark N. Lipp,

Chief, Allocations Branch, Mass Media
Bureau.

.[FR Dac. 87-24861 Filed 10-27-87; 8:45 am)]

BILLING CODE 6712-01-M

47 CFR Part 73
(MM Docket_ No. 87-69; HM-5652]

Television Broadcasting Servlce, :
Provo, UT

AGENCY: Federal Communications
Commission.

ACTON: Final rule.

SUMMARY: This document allots UHF
Television Channel 32 to Provo, Utah, as
that community’s second commercial
televison service, at the request of Provo
Television, Inc. The allotment cédn be
made consistent with the minimum
distance separation requirements of
§873.610 and 73.698 of the -~ - -
Commission's Rules. Although the
Commission has imposed a freeze on TV
allotments, or applications therefore in
specified metropolitan areas pending the
outcome of an inquiry into the uses of - =
advanced television systems {ATV}in
broadcasting, this proposal is not
affected thereby. With this action, this
proceeding is terminated. -

EFFECTIVE DATE: December 4, 1987.

- FOR FURTHER INFORMATION CONTACT: .

Patricia- Rawlings, (202) 634-6530... . -

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report -
and Order, MM Docket No. 87-69,
adopted September 25, 1987, and
released October 21, 1987. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCG
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The

_complete text of this decision may also

be purchased from the Commision's -
copy contractors, International
Transcription Service, (202) 8573800,
2100 M Street NW.,, Suite 140,
Washington, DC 20037. .
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List of Subjects in 47 CFR Part 73
Television broadcasting.

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.606 [Amended]

2. Section 73.606(b), the Table of
Allotments, is amended by adding
Channel 32 at Provo, Utah.

Mark N. Lipp, -

Chief, Allocations Branch, Mass Media
Bureau.

[FR Docket 87-24865 Filed 10-26-87; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 85-390; FCC 87-297]

Television Broadcasting Services;
Ventura, CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: By this document, the
Commission on its own motion
substitutes UHF Channel 51 for UHF
Channel 18 in Ventura, California.

EFFECTIVE DATE: November 16, 1987.

FOR FURTHER INFORMATION CONTACT:
Arthur D. Scrutchins, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 85-390,
adopted September 10, 1987, and
released September 30, 1987. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors. International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.

In this proceeding, the Commission
had proposed allotting Channel 25
because it met the specific sites
proposed by the two applicants for
Channel 16; but due to technical
problems associated with the proposal
and lack of interest by the applicants, it
decided not to allot Channel 25. The
Commission also decided not to allot
Channel 38, an alternate channel
proposed by the applicants.

The Commission allotted Channel 51,
because the allotment could be madein

compliance with the minimum distance -

separation requirements and would
provide a second UHF broadcast facility
to Ventura. The Channel 51 allotment is
not affected by the current freeze on
new allotments of television channels,
since this allotment is viewed as a
substitute for Channel 16. Interested
parties can only apply for Channel 51
after the freeze is lifted if both
applicants for Channel 16 are deemed
ineligible and have exhausted their
administrative or judicial remedies or
they are declared eligible and have
failed to amend their applications within
a 90-day period from the date of
eligibility.
List of Subjects in 47 CFR Part 73
Television broadcasting.

PART 73—[AMENDED]

1 The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.606 [Amended]

2. In § 73.606(b) the Table of
Television Allotments is amended for
Ventura, California, by deleting UHF
Channe! 16 and adding UHF Channel 51.
Federal Communications Commission.
William }. Tricarico,

Secretary.
|FR Doc. 87-24862 Filed 10-27--87; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

" {MM Docket No. 86-428; RM-5335]

Television Broadcasting Services;
Peoria, IL

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140, :
Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.606 [Amended]

2. Section 73.606{b), the Table of TV
Allotments is amended in the entry for
Peoria, Illinois by deleting Channel 47—,
and adding *47 —, deleting Channel
*59+4 and adding 594. -

Federal Communications Commission.
Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

|FR Doc. 87-24857 Filed 10-27-87; 8:45 am)
BILUNG CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 86-359; RM-5369; RM~
5587; RM-5664; RM-5665]

Radio Broadcasting Services;
Churubusco, Huntington, Roanoke,
and South Whitley, IN

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document removes the
educational reservation on UHF
television Channel 59 at Peoria, Illinois,
making it available for commercial use,
and reserves Channel *47 for
noncommercial educational use at
Peoria. Channel 47 is presently in use by
Station WTVP(TV), Peoria, lllinois. With
this action, this proceeding is
terminated.

EFFECTIVE DATE: December 7, 1987.

FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Mass Media Bureau,
(202) 634-6530. .

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 86-428,
adopted September 30, 1987, aud
released October 22, 1987. The full text
of this Commission decision is available

SUMMARY: This document allots Channel
242A to Churubusco, Indiana-as that
community’s first FM channel at the
request of Consumers Aid, Inc. In
response to counterproposals filed by
Huntington Broadcasting Corporation;
Judith Selby and Gary Salach it also
allocates Channel 275A to Huntington,
Indiana and modifies the license of
Station WIOE, Channel 276A,
Huntington to specify Channel 275A;
Channel 286A to Roanoke, Indiana as
that community’s first FM channel; and
Channel 266A to South Whitley as that

_community's first FM channel. With this

action this proceeding is terminated.

DATES: Effective December 7, 1987. The
window period for filing applications
will open on December 8, 1987, and
close on January 7, 1988.
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FOR FURTHER INFORMATION CONTACT: D.
David Weston, Mass Medxa Bureau,
(202) 634-6530. '
SUPPLEMENTARY INFORMATION: ThlS isa
summary of the Commission’s Report
and Order, MM Docket No. 86-359,
adopted September 30, 1987, and
released October 22, 1987. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
.Dockets Branch (Room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73:202(b), the Table of FM
Allotments is amended by adding the
entries of Channel 242A to Churubusco;
Channel 275A to Huntington; Channel
286A to Roanoke; and Channel 266A to
South Whitley all in the state of Indiana;
and deleting the entry of Channel 276A

- to Huntington, Indiana.

Federal Communications Commission.
Mark N. Lipp, '

‘Chief, Allocations Branch, Mass Media
Bureau.

[FR Doc. 87-24858 Filed 10-27-87; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 80

(PR Docket No. 87-10; FCC 87-322; RM-
5576]

Maritime Service; Amendment To
Permit Installation of Radar Equipment

licensed Persons

" -AGENCY: Federal Commumcahons
- Commission.
ACTION: Final rule.

SUMMARY: This new rule permits
-installation of radar on any voluntarily
equipped ship by the station licensee or
- by someone who is under.the
supervision of the station licensee. In
either case the person installing the
radar equipment is not required to have
an FCC operator license. This action
was initiated by a petition for
rulemaking filed by SI-TEX Marine

Electronics Inc. {SI-TEX). The adopted
rule eliminates the need for persons who
install radar equipment on voluntarily
equipped ships to have an FCC operator
license.

EFFECTIVE DATE: December 7, 1987.’

ADDRESS: Federal Communications
Commission, 1919 M Street, NW,,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
William P. Berges, Federal -
Communications Commission, Private
Radio Bureau, Washington, DC 20554,
(202) 632-7175.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, adopted October 9, 1987, and
released October 21, 1987. The full text
of this Commission decision including
the adopted rule is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW,,
Washingten, DC. The full text of this
decision including the proposed rule
change may also be purchased from the
Commission's contractor, International
Transcription Services, Inc., (202) 857~
3800, 2100 M Street, NW,, Suite 140,
Washington, DC 20037.

Summary of Report and Order

1. On February 12, 1987, the
Commission released a Notice of
Proposed Rule Making, PR Docket No.
87-10, FCC 87-31, which proposed to
permit installation of radar on any
voluntarily equipped ship by the station
licensee or by someone who is under the
supervision of the station licensee. In
either case the person installing the
radar equipment would not be required
to have an FCC operator license. This
action was taken in response to a

_petition for rulemaking (RM-5576) filed
" by SI-TEX Marine Electronics Inc. The

Report and Order discusses the
comments filed by the public regarding
this proposal and amends the rules to
allow such installations by persons

. without an FCC operator license.
on Voluntarily Equipped Ships by Non- 4

2. Pursuant to the Regulatory

Flexibility Act of 1980, 5 U.S.C. 605, it is
.certified that the adopted rule will not

have a significant economic impact on a
substantial number of small entities.
This action permits persons without
FCC operator licenses to install radar

equipment on shlps not required to carry -

radar.

3. The Report and Order contained
herein has been analyzed with respect
to. the Paperwork Reduction Act of 1980
and found to contain no new or modified
form, information collection and/or -
record keeping, labeling, disclosure, or
record retention requirements; and will

not increase or decrease burden hours
imposed on the public.

4. This Report and Order is issued
under the authority of 47 U.S.C. 154(1)
and 303(g}.

5. A copy of this Report and Order
will be served on the Chief Counsel for
Advocacy of the Small Business
Administration.

6. It is ordered, that Part 80 of the
Commission’s rules is amended as
shown below. It is further ordered, That
this proceedlng is terminated.

" List of Subjects in 47 CFR Part 80

Radio.

Federal Communications Commission.
William J. Tricarico,
Secretary.

Amended Rules -

Part 80 of Chapter I of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART 80—STATIONS IN THE
MARITIME SERVICES

1. The authority citation for Part 80
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066, 1082,
as amended; 47 U.S.C. 154, 303 unless
otherwise noted. Interpret or apply 48 Stat.
1064-1068, 1081-1105, as amerided; 47 U.S.C.
151-155, 301-609; 3 UST 3450, 3 UST 4726, 12

_UST 2377, unless otherwise noted.

2.In § 80.177 a new paragraph (d] is
added to read as follows:

§80.177 When operator license is not
required.

* * * * *

" (d) No radio operator license is
required to install a radar stationona. .

voluntarily equipped ship.when a.

manual is included with the equipment
that provides step-by-step instructions
for the installation, calibration, and
operation of the radar. The installation
must be made by, or under the
supervision of, the licensee of that'ship
station and-no modifications or
adjustments other than-to the front .
panel controls are to be made to the S
equipment.

3.In § 80. 203 a sentence is. added at
the end of paragraph (b) to read as .
follows : .

§ 80. 203 Authorlzation of transmmers for
licensing.
* * * *. L2

(b} * * * Manufacturers of radar
equipment intended for installation on
voluntarily equipped ships:by‘pers,ons'

- without FCC operators license must -
- include with their equipment

authorization application a manuai. that g



Federal Register / Vol. 52, No. 208 /| Wednesday, October 28, 1987 / Rules and Regulations

41435

provides step-by-step procedures for the
installation, calibration, and operation
of the radar stations.

* * * * *
[FR Doc. 87-24869 Filed 10-27-87; 8:45 am)
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Final Rule Determining
Asclepias welshii (Welsh's Milkweed)
To Be a Threatened Species With
Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines
Asclepias welshii (Welsh’s milkweed) to
be a threatened species and designates
its critical habitat. This species is
known to occur only in the Coral Pink
Sand Dunes and in the Sand Hills 8
miles to the northeast of the Coral Pink
Sand Dunes, both in Kane County, Utah.
In the Coral Pink Sand Dunes, about
6,000 plants occur on lands administered
by the Bureau of Land Management. An
estimated 4,000 plants-are thought to
occur on State of Utah land in the Coral
Pink Sand Dunes State Park, while
about 500 plants are estimated to grow
in the Sand Hills northeast of the Coral
Pink Sand Dunes. Altogether, the total
population of this species is thought to
be no more than 11,000 plants. The
population in the Coral Pink Sand Dunes
is disturbed by off-road-vehicle activity.
Portions of the areas in which both
populations occur are leased for oil and
gas. This final rule implements for this
species the protection provided by the
Endangered Species Act of 1973, as
amended.

DATES: The effective date of this rule is
November 27, 1987.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Service’s Regional Fish and
Wildlife Enhancement Office at 134
Union Boulevard, Fourth Floor,
Lakewood, Colorado, and the Fish and
Wildlife Enhancement Field Office at
Room 2078 Administration Building, -
1745 W. 1700 S., Salt Lake City, Utah.
FOR FURTHER INFORMATION CONTACT:
John L. England, Botanist, at the above
Salt Lake City address (801/524-4430 or
FTS 588-4430).

SUPPLEMENTARY INFORMATION:
Background

Asclepias welshii (Welsh’s milkweed)
is a member of the family
Asclepiadaceae {milkweed family). It
was described by Holmgren and
Holmgren (1979) from plants collected
on the Coral Pink Sand Dunes {Dunes) in
Kane County, Utah. Five earlier
collections were made in this area
between 1954 and 1978 by W. Cottam,
A.H. Barnum, N. Holmgren, and S.L.
Welsh (Holmgren and Holmgren 1979).
This plant is a rhizomatous, herbaceous
perennial, 10 to 40 inches tall, with large
oval leaves and cream-colored flowers
that are rose-tinged in the center. It
grows on open, sparsely vegetated semi-
stabilized sand dunes and on the lee
slopes of actively drifting sand dunes.

The population consists of
approximately 11,000 individuals in
several concentrations distributed more
or less randomly over the Coral Pink
Sand Dunes, with scattered individuals
between concentrations and in an area
of the Sand Hills to the northeast. In the
Coral Pink Sand Dunes area
administered by the Bureau of Land
Management (Bureau), a careful survey
disclosed about 6,000 plants in 12
concentrations (Bureau 1980). On State
of Utah land (Coral Pink Sand Dunes
State Park), there are an estimated 4,000
plants, while in the small Bureau-
administered area of the Sand Hills to
the northeast, there are an estimated
additional 500 plants. A Bureau survey
in September 1984, showed a population
of about 4,000 plants (Bureau 1984,
Service 1986c¢); the State Park estimated
a population of about the same size
occurring within the State Park. The
plants grow on-both the tops and sides
of the dunes.

In the summer of 1980, field work was
carried out at the Coral Pink Sand
Dunes site by a Bureau botanist (Bureau
1980). This investigation involved
mapping groups of plants and counting
the plants on the dunes by age class.
The investigation showed that off-road
vehicles were modifying the habitat and
destroying Welsh's milkweed plants and
that domestic livestock were utilizing
this species as a forage plant.

On Decémber 15, 1980, the Service
published a notice of review for plants
in the Federal Register (45 FR 82480),
which included Asclepias welshii as a
Category 1 species. Category 1 )
comprises taxa for which the Service
presently has substantial information on
biological vulnerability and threats to
support the appropriateness of
proposing to list as endangered or
threatened species. For administrative
purposes, all plants included in that
review are treated as being under

petition. A finding was made on October
13, 1983, that listing Asclepias welshii
was warranted but precluded by
pending listing actions, in accordance
with section 4(b)(3)(B)(iii) of the
Endangered Species Act (Act). Such
petitions are recycled under section
4(b}(3)(C)(i). The Service published a
proposed rule to list Asclepias welshii
as an endangered species on June 6,
1984 (49 FR 23399), constituting the next
1-year finding, which was required on or
before October 13, 1984.

Summary of Comments and
Recommendations

In the June 8, 1984, proposed rule (49
FR 23399) and associated notifications,
all interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final rule. Appropriate State
agencies, county governments, Federal

- agencies, scientific organizations, and

other interested parties were contacted
and requested to comment. A
newspaper notice that invited general
public comment was published in the
Southern Utah News on June 27, 1984.
Seventeen written comments were
received. A public hearing was
requested by the State of Utah, and was
held in Kanab, Utah, on September 18,
1984 (see September 4, 1984, Federal
Register (49 FR 34879)). Six formal oral
comments were presented, two of which
had been previously received as written
comments, for a total of 21 comments.

Eleven comments, four from the State
of Utah, five from the Bureau, one from
the City of Kanab, and one from Kane
County, maintained that recreational
off-road-vehicle use {i.e., by dune
buggies and three-wheel all-terrain
vehicles) is not a threat sufficient to
cause the extinction of Asclepias
welshii. Those comments that provide
detail cite the following reasons: (1)
Asclepias welshii is apparently adapted
to the naturally unstable drifting sands
of the Coral Pink Sand Dunes; (2) the
plant is increasing in numbers with the
current level of off-road-vehicle use; (3}
off-road-vehicle use is concentrated on
unvegetated active dunes and trails
through the semi-stabilized vegetated
dunes which have few if any Asclepias
welshii plants; (4) the deep-seated
rhizome of Asclepias welshil is not
subject to disturbance; and (5) no long-
term studies exist of the population
trend of Asclepias welshii, and short-
term studies and inventories indicate a
population increase.

The Service agrees that Asclepias
welshil is adapted to the naturally
unstable drifting sands of the Coral Pink
Sand Dunes and is a significant



41436 - Federal Register /.Vol. 52, No. 208 / Wednesday, October 28, 1987 /. Rules and Regulations

. component of the flora of the Dunes. It is
a colonizer of the unvegetated dunes in

" the sequence of plant succession on the ---

Dunes. Many plant speciées adapted to

sand dunes establish themselves either

by seed or vegetatively in-interdune. -

. areas in the lee of the approaching sand

~ dune. These individual plants are then
able to grow at rates great enough to
stay ahead of the rate of wind deposited
sand accumulation in the lee of the sand
dune proper. As the crest of the sand
‘dune reaches the position of the plant,
sand accumulation ceases and wind
erosion on the windward side of the .

_ plant begins. Sand dune-adapted plants
often have fibrous roots or rhizomatous

. rootstocks (Asclepias welshii has a
thizomatous rootstock) that are able to

" hold sand in place and thus initiate the
stabilization of dunes. Mechanical

" disturbance cdn break the vegetative
cover that has stabilized or partially
stabilized sand dunes, thus making them
more active. Plants damaged by off-
road-vehicle use often are unable to
respond to drifting sand and sometimes
are buried and die. Observations of the
habitat-of Asclepias welshii show that -
the southern portion of the Coral Pink
Sand Dunes are more actively drifting
and less vegetated, on the whole, than
the northern portion. The southern
portion of the Dunes is also the area that
receives the greatest concentration of
off-road-vehicle use, due to the
proximity of developed recreational
facilities (i.e., campgrounds with
sanitary facilities and water) and to its
‘open, less-vegetated condition. Highly
active dunes will sometimes overwhelm
the ability of even well-adapted dune
plants to keep pace with the drifting
sand. Contrary to statements that off- -
road-vehicle use is not directly affecting
Asclepias welshii are observations by
other commenters and Service personnel
that actual direct disturbance of
individual Asclepias welshii plants by
off-road vehicles is occurring (Service
1986 a and b). An additional significant
effect would be damage to rhizomes and
roots and interference with seedling
establishment. Such cryptic effects are

~ likely to cause loss of vigor and
reduction of reproductive success in the
population. Information for other plant
species indicates that population
declines will occur even without

" evidence of widespread damage to
individual plants. The Service concludes
that off-road-vehicle use is destroying
individual Asclepias welshii plants and
adversely modifying the species habitat.

Studies of the effects of off-road-

vehicle use on dune-adapted plants {e.g.,
Luckenbach and Bury 1983) have shown
significant reductions in density and

diversity of vegetative.cover in dunes
subject to off-road-vehicle traffic. The -
relatively new three-wheel and four-
wheel off-road vehicles, unlike the
traditional dune buggies, have tires that

" are less expensive and not as

susceptible to damage from vegetation.
Thus there is an increase in use of the
new type vehicles on the more vegetated
portion of the dunes, which are
modifying the habitat and destroying
individuals of Asclepias welshii
(Service 1986a and 1986b).

Many factors affect the rate of sand
dune drifting and plant growth. Periods
of high wind and low precipitation,

.especially in the arid area of the Coral

Pink Sand Dunes, would increase the
rate of sand drifting and decrease the-

- ability of plants to vegetatively and -
-~reproductively keep pace with the

drifting dunes. Destabilization of
vegetated dunes by off-road-vehicle use
during such periods would accelerate
sand movement to a point that exceeds
the tolerance of Asclepias welshii
plants. Thus, the Service maintains that
off-road-vehicle use is a threat, which in
certain circumstances would be severe,
to Asclepias welshil,

There are no long-term studies of the
population trend of Asclepias welshii.
The 1980 Bureau census of the Asclepias
welshii populations on Federal lands
showed a population of 5,340
individuals. Four years later in 1984, a
followup survey by the Bureau, in
response to the Service proposal to list
Asclepias welshii as an endangered
species, showed a population of fewer
than 4,000, demonstrating a significant
decline in the mid-term (Bureau 1980
and 1984, Service 1986c). Short-term
studies have been inconclusive: A
Bureau study of a single 25-square-foot
plot established in 1983 found a 15-
percent increase in aboveground stems
in 1984. This finding may represent the
increase in vigor of a single individual,
and cannot be taken as a statistically
significant indicator of the population as
a whole. In addition, the area of the
Coral Pink Sand Dunes has gone through
a period of about 6 or 7 years of above-
normal precipitation that, as described
above, may have tended to slow sand
dune activity and enhance the growth
and reproduction of Asclepias welshil.
The short drought during the winter of
1983-84, given the ability of sand to
store water and readily yield it to
plants, probably was not long enough to
have had a significant impact on sand
dune vegetation, including Asclepias
welshii. The Service maintains that,
because it is totally endemic to the
Coral Pink Sand Dunes and nearby Sand
Hills, and because off-road-vehicles are

modifying its habitat in some areas and
threaten to disturb its habitat throughout
the majonty of its range, Asclepias
welshii is threatened by off-road-vehlcle
activity.

Eight comments. two from the State of
Utah, two from the Bureau, two from
private citizens, and one each from the
City of Kanab and Kane County,
maintained that grazing is not a threat to
Asclepias welshii. Those comments that
provide detail cite the following reasons:
(1) The genus Asclepias as a group is -
toxic and Asclepias welshii is probably

_ at least moderately toxic to livestock; (2)

livestock do not effectively use dune
areas for grazing; (3) current grazing use
and allowed maximum use under
current grazing plans is much less than
historical grazing use prior to Federal
management of grazing by the Bureau.

The Service agrees that members of
the genus Asclepias contain poisonous
compounds; however, the degree of -
toxicity varies greatly among individual
species. There is no documented -
evidence that Asclepias welshii has
been responsible for livestock or
wildlife poisoning. On the contrary, it
has been documented that Asclepias
welshii is at least palatable to range. -
livestock and is not a threat to them
(Bureau 1980). The Service recognizes
that it is difficult for hoofed animals to
traverse sand dunes, so that most of the
population of Asclepias welshii is out of
the range of probable impact from
grazing livestock. Current grazing use is
less than the specnes endured -
historically and is at levels that appear
to pose no significant threat to
Asclepias welshii. The Service,
therefore, agrees that Asclepias welshii
appears not to be threatened by
livestock grazing, despite the occasional
grazing of Asclepias welshii plants at
the perimeter of its habitat.

Three comments, one each from the
Mayor of Kanab, the State of Utah, and
the Bureau, maintain that the Bureau has
adequate management authority to
provide for the conservation of
Asclepias welshii. While the Bureau
does provide for the management of
lands and species under its control,
Welsh’s milkweed populations have
declined. The listing of Asclepias
welshii as threatened will reinforce - -
existing Bureau authority to take
measures necessary to prevent the
decline of this species. The fact that the
Bureau considers the species in need of
special protective management tends to
support the Service's assessment and
recognition of its status under the Act.-

One comment from the State of Utah
argued that the listing of Asclepias
welshii as endangered and the
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designation of its critical habitat in the
Coral Pink Sand Dunes is contrary to the
purpose of the State Park and the intent
of the Utah State Legislature in
establishing and funding the Coral Pink
Sand Dunes State Park. The Service
recognizes legitimate uses for the Coral
Pink Sand Dunes other than as habitat
for the conservation of Asclepias
welshii, The listing of Asclepias welshii
as threatened reflects the Service's
assessment of the threats posed to the
species; potential effects of economic or
other activities may not be considered in
making such a listing determination. The
designation of the Coral Pink Sand
Dunes as critical habitat will not have a
direct effect on the State of Utah and the
Coral Pink Sand Dunes State Park.
However, half of the Coral Pink Sand
Dunes are on Federal land managed by
the Bureau and used by recreational
vehicles based at the State Park. The
Service encourages the State of Utah to
participate in the conservation of
Asclepias welshii and to participate
with the Service, the Bureau, and other
interested and affected groups in
developing a management plan that will
provide for the conservation of -
Asclepias welshii as well as
recreational use of the Dunes.

One comment from the State of Utah
stated that the listing of Asclepias
welshii and designating critical habitat
would draw adverse attention to the
plant from possible vandals. The Service
is also concerned that this may happen;
however, it is the Service's position that
the benefits to the species as a
consequence of its listing as threatened
will offset the possible negative effects
of undue notoriety. The conservation
and recovery of the species may include
a program of public education to
develop sensitivity toward the species
and its part in the biological heritage of
the region and the nation. The same
comment from the State of Utah stated
that since there are two populations of
the species, one at the Coral Pink Sand
Dunes and the other in the nearby Sand
Hills, there is no need to designate
critical habitat. The Service maintains
that both populations are essential for
the survival and recovery of Asclepias
welshii and that designation of critical
habitat for both populations is desirable
and appropriate.

One comment from the Bureau
pointed out that the proposed rule
described Asclepias welshii as 10 cm”
tall. This was a typographical error in
the proposed rule; Asclepias welshii is
about 100 centimeters (40 inches) tall at
maturity. .

Four comments from professional
botanists stated that Asclepias welshii

is a narrow endemic restricted entirely
to the Coral Pink Sand Dunes and the
nearby Sand Hills and is vulnerable to
habitat destruction,

Four comments, three from
professional botanists and one from a
private citizen, stated that a designation
of critical habitat is appropriate for this
species. The three botanists based their
statements on the fact that they
expected no’commercialization through
collecting and trade of Asclepias welshii
and thus the publication in the Federal
Register of its occupied habitat through
a critical habitat designation would not
adversely affect the species’
populations. The private citizen based
his support of the critical habitat
designation on the existence of the
Coral Pink Sand Dunes tiger beetle
(Cicindela limbata albissima), which is
endemic to the Coral Pink Sand Dunes
and may face the same threats as
Asclepias welshii. The listing of
Asclepias welshii and designation of its
critical habitat may incidentally provide
some degree of habitat protection for
this tiger beetle. The Service is also
evaluating the status of the tiger beetle
as time and funds permit to determine
the appropriateness of designating it as
endangered or threatened under the Act

- (see notice of review, 49 FR 21663, May

22,1984).

Six comments, five from professional -
botanists and one from a private
individual, state that off-road-vehicle
use damages dune vegetation. Two of
these botanists have observed direct
destruction of Asclepias welshii plants
by off-road-vehicle use.

Four comments, three from
professional botanists and one from a
conservation group, agreed with the
Service's proposed rule to list Asclepias
welshii as an endangered species and
designate its critical habitat. One
comment from a professional botanist
suggested that the available biological
evidence and the nature and degree of
threats to Asclepias welshii suggest that
threatened status is most appropriate for
this species. After reappraising the
population data, reconsidering the
degree and nature of threats,
determining that the current level of
grazing is not a threat to the species,
and learning that the State has drafted a
general management plan that would
control the effects of off-road-vehicle
traffic on dune vegetation, the Service
finds that Asclepias welshii is not
endangered as defined by the Act.
However, given its vulnerability, the
madification of its habitat, and the
existence of threats to its population, it
does fully meet the definition of
threatened, as defined by the Act.

One comment from an off-road-
vehicle user group urged the Service not
to Close the Dunes to recreational off-
road-vehicle use, and suggested that
responsible off-road-vehicle
recreationists would cooperate with the
land-managing agencies, including the
State of Utah and the Bureauy, in
educating and policing their ranks to
ensure that stands of endangered plant
species would be conserved. They
hoped that their use of the Dunes could
continue under necessary regulations to
protect dune vegetation and Asclepias
welshii. The Service is encouraged by
the attitude shown by this group and
will work with the land-managing
agencies at the Coral Pink Sand Dunes
to develop the vegetation and recreation
management plans necessary to
conserve Asclepias welshii,

While a final rule was being
developed, a draft of the rule and
accompanying economic analysis of the
designation of critical habitat was
provided to the Governor of Utah. In a
letter to the Secretary of the Interior
dated November 1, 1985, the Governor
expressed disagreement with several
aspects of the rule and analysis. These
comments and the Service's responses
are provided below:

The Governor questioned the
adequacy of scientific knowledge of the
species to support its listing and
suggested. that the Service, the Bureau,
and the State initiate further studies to
evaluate its status before a final status

" determination is made. The Service

agrees that the species, which was only
formally described in 1979, is not
especially well understood biologically,
but as noted above, the Service believes
that available information is sufficient
to support a determination that it is
threatened. |

The Governor also maintained that
designation of critical habitat for this
species could cause a direct negative
impact on Coral Pink Sand Dunes State
Park and its operations. As noted above,
the Service expects no direct effect on

- Park operations as a result of the

designation, which would only affect
activities authorized, funded, or carried
out by Federal agencies by requiring
that such activities avoid destroying or _
adversely modifying critical habitat.
Inasmuch as there is no known Federal
involvement in the management of the
Park, the Service continues to maintain
that designation would not directly
affect Park operations. The Service is
pleased to note that the State has
developed a draft management plan for
the Park that would control the effects
of off-road-vehicle traffic on dune
vegetation. The draft plan provides
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‘conservation zones that will provide
some protection to Welsh’s milkweed
and its critical habitat through the
regulation of off-road-vehicle use in the
Park. , _

Addressing the draft economic
analysis, the Governor objected that a
statement to the effect that up to 2,000
vehicles might be on the dunes at a

‘given time was misleading. The Service

“believes the Governor's objection was
based on a misunderstanding of the
draft analysis. The figure of 2,000
vehicles was given as an upper limit for.
visitor use of the dunes in estimating the’
number of persons that might be .
affected if the designation led to
restrictions on activities at the Park. In
fact no such impact is expected, and the
figure of 2,000 visitors does not appear
in the final, approved analysis.

Finally, the Governor contended that
existing State regulatory mechanisms
are adequate to protect Asclepias
welshii. The Service maintains that
adverse habitat modification has
occurred under existing regulations. The
Service believes the listing will not
replace, but rather reinforce and
complement protection afforded under
State authority. There should be no
inconsistency or conflict between
Federal and State protection of the
species.

Summary of Factors Affecting the
Species .

After a thorough review and
consideration of all scientific and
commercial information available, the
Service has determined that Asclepias
welshii (Welsh's milkweed) should be
classified as a threatened species.
Procedures found at Section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations
promulgated to implement the listing
provisions of the Act (codified at 50 CFR
Part 424) were followed. A species may
be determined to be an-endangered or
threatened species due to one or more of

- the five factors described in Section
4{a)(1). These factors and their
application to Asclepias welshii
Holmgren and Holmgren (Welsh's
‘milkweed) are as follows:

A. The present or threatened

destruction, modification, or curtailment

'of its habitat or range. Asclepias
welshii, with the exception of a very
small population in the Sand Hills, is
totally endemic to the Coral Pink Sand
Dunes. The Dunes are utilized primarily
for recreational off-road-vehicle use.
Off-road-vehicle use is adversely
" ‘modifying the habitat and destroying -
individual plants of Asclepias welshii.
_Variations in the use of various areas in
the Dunes and the variations in

abundance of Asclepias welshii in those

_same areas indicate that off-road-
‘vehicle use has had a negative impact

on Asclepias welshii, In the absence of
protection for this plant under the Act,
unrestricted off-road-vehicle use will
degrade the Coral Pink Sand Dune
population further. Continued habitat

- destruction from off-road-vehicle use

will conceivably cause its extirpation
from a considerable portion of its
current range within the Dunes. In
addition, a significant portion of the
critical habitat is under lease for oil and
gas development. The development of
these leases, without consideration for

- Asclepias welshii, might affect the

species. However, oil and gas
development is not considered a threat
to the species at this time due to “no
surface occupancy” stipulations on oil
and gas leases within the Coral Pink
Sand Dunes, and the low potential for
oil and gas development within and in
the vicinity of the species’ critical
habitat. Additional details concerning
oil and gas leasing and the lease
stipulations are provided under the
“Critical Habitat" section of this rule.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Not applicable.

C. Disease or predation. Although
livestock grazing on Asclepias welshii
does occur on a limited basis, it is not
believed that current grazing levels on
this plant constitute any threat to its
continued existence.

D. The inadequacy of existing
regulatory mechanisms. There are no
Federal, State, or local laws or
regulations that specifically apply to this
species or provide for its protection.
Section 13 of the Utah Recreation
Vehicle Act (Utah Code Annotated 41-

. 22-13 [1981], enacted by Chapter 107,

Laws of Utah 1971) states: “No person
shall operate a recreation vehicle in
connection with acts of vandalism,
harassment of wildlife or domestic
animals, burglaries or other crimes, or
damage to the environment which
includes pollution of air, water or land,
abuse of the watershed, impairment of
plant or animal life or excessive
mechanical noise.” The State of Utah's
Department of Parks and Recreation is
of the opinion that it would be able to
provide effective conservation of

« ' Asclepias welshii and its critical

habitat, given the above State statute,
financial assistance, and a workable
interagency agreement with the Bureau
to manage recreational use of the entire
Coral Pink Sand Dunes. However,

_existing regulatory measures have not

prevented this species from becoming
threatened. Without positive steps

‘prompted by the Federal designation of

Asclepias welshii as a threatened
species, the current status of Asclepias -
welshii will likely decline to endangered
in the foreseeable future.

E. Other natural or manmade factors
affecting its continued existence. The
arid climate and unstable habitat of
Asclepias welshii make its ecosystem a
fragile one, vulnerable to degradation by
surface disturbances. .

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. Based on this evaluation, the
preferred action is to list Asclepias
welshii as threatened. This is based on
the fact that the species exists in low -
numbers and occurs in a limited fragile-
ecosystem that is presently disturbed by
off-road-vehicle use. A designation of
critical habitat was considered prudent
in this case because most of the plants
are known to occur on Federal lands
and would benefit from such a
designation. A decision to take no
action on Asclepias welshii would
exclude this species from needed
protection available under the Act.
Asclepias welshii occupies much of the
habitat available to the species and is
probably capable of maintaining its
populations providing the threat of
extreme habitat disturbance is
controlled. If control of off-road-vehicle
use is not adequate, however, the
species would be likely to undergo
decline to the point at which extinction
is probable. Asclepias welshii is not at
present in danger of extinction,
however, and therefore listing as an
endangered species would not be
warranted.

Although the Service proposed to list
the milkweed as an endangered species,
a careful reappraisal of status
information upon which the proposed
rule was based, together with an
analysis of scientific information
received during the public comment
period, persuaded the Service that this
species is not now endangered. The
current level of grazing does not appear
to pose a threat to the milkweed, and
current habitat management efforts are
such that the milkweed is not in
immediate danger of extinction.

Critical Habitat

Critical habitat, as defined by Section
3 of the Act, means: (i) The specific
areas within the geographical area
occupied by a species, at the time it is
listed in accordance with the Act, on
which are found those physical or
biological features (I} essential to the.
conservation of the species and (II) that .
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may require special management
considerations or protection, and (ii)
specific areas outside the geographical
area occupied by a species at the time it
is listed, upon a determination that such
areas are essential for the conservation
of the species.

Section 4(a)(3) of the Act requires that
critical habitat be designated to the
maximun extent prudent and
determinable concurrently with the
determination that a species is
endangered or threatened. Critical
habital is designated for Asclepias
welshii to include about 4,000 acres of .
sand dune habitat in the Coral Pink
Sand Dunes and the Sand Hills area in
Kane County, Utah. The Coral Pink
Sand Dunes are a clearly definable and
recognizable geographic entity, readily
located on published U.S. Geological
Survey maps. The critical habitat of
Asclepias welshii within the Sand Hills
is defined by a legal land description.
The known primary constituent element
is considered to be the sand dunes
themselves.

Section 4(b)(8) requires, for any
proposed or final regulation that
designates critical habitat, a brief
description and evaluation of those
activities (public or private) which may
adversely modify such habitat or may
be affected by such designation.
Livestock grazing is no longer
considered a threat to the critical
habitat. Additional information has
indicated that cattle graze only at the
perimeter of the sand dunes included as
critical habitat. Cattle also have
difficulty traversing sand dunes and are
seldom, if ever, put to graze within the
critical habitat. Continued surface
disturbance by recreational off-road
vehicles, however, is adversely affecting
the critical habitat. This activity will
need to be regulated or modified to take
into account the effects on critical
habitat. In addition, the entire critical
habitat area is leased or is available for
oil and gas leasing. The potential exists
for habitat damage if the recovery of
mineral resources is not done in a
manner that avoids destruction of the
critical habitat of Asclepias welshii.
However, the Bureau has informed the
Service that the potential for oil and gas
development within and in the vicinity
of critical habitat is low. The Bureau has
also imposed “no surface occupancy”
stipulations on oil and gas leases to
exclude onsight drilling within the Coral -
Pink Sand Dunes. These stipulations
were imposed to preserve the
recreational value of the Coral Pink
Sand Dunes, and are compatible with
the critical habitat designation.
Therefore, oil and gas-leasing is not

expected to affect or be affected by the
designation of critical habitat.

Regulation or modification of adverse
activities might include restricting off-
road-vehicle use to existing roads and
trails or excluding use from certain
areas or during particular times when
the critical habitat may be most
vulnerable to disturbance.

Section 4(b)(2) of the Act requires the
Service to consider economic and other
impacts of designating a particular area
as critical habitat. The Service has
considered the critical habitat
designation in light of relevant
additional information obtained. No
siginificant economic or other impacts

_are expected to result from the critical

habitat designation. This conclusion is
based on no known involvement of .
Federal funds or permits for off-road-
vehicle activities within the Coral Pink
Sand Dunes State Park, voluntary efforts
between the State of Utah and the
Bureau to develop a joint management
plan for the Coral Pink Sand Dunes, the
absence of any active mineral claims or
oil and gas development within or in the
vicinity of critical habitat, “no surface
occupancy” stipulations on oil and gas
leases to preserve the recreational value
of the Coral Pink Sand Dunes, additional
information that livestock grazing is not
expected to affect the critical habitat,
and the unquantifiable benefits that may
result from the critical habitat
designation.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Act provides for
possible land acquisition and
cooperation with the States and requires
that recovery actions be carried out for
all listed species. Such actions are
initiated by the Service following listing..
The protection required of Federal
agencies, prohibitions against collecting,
and possible recovery actions are
discussed, in part, below.

Section 7 (a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat. Regulations
implementing this interagency
cooperation provision of the Act are
codified at 50 CFR Part 402, Section -

- 7(a)(2) requires Federal agencies to

ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or to destroy or adversely
modify its critical habitat. If a Federal
action may adversely affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into-formal consultation with the
Service. Possible effects of critical
habitat designation on the Bureau have
already been discussed. Known Federal
activities that may affect Welsh's
milkweed are sanctioned use of off-road
vehicles within the species habitat and
permitting actions in response to oil and
gas development. The Bureau is already
consulting with the Service, and
additional impacts due to this listing are
expected to be minimal.

- The Act and its implementing
regulations found at 50 CFR 17.71 and
17.72 set forth a series of general trade
prohibitions and exceptions that apply
to all threatened plant species. With
respect to Asclepias welshii, all trade
prohibitions of section 9(a)(2} of the Act,
implemented by 50 CFR 17.71, apply.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to
import or export, transport in interstate
or foreign commerce in the course of a
commercial activity, or sell or offer for
sale this species in interstate or foreign
commerce. Seeds from cultivated
specimens of threatened plant species
are exempt from these prohibitions
provided that a statement of “cultivated
origin” appears on their containers. The
Act and 50 CFR 17.72 also provide for
the issuance of permits to carry out
otherwise prohibited activities involving
threatened species under certain
circumstances. No such trade in
Asclepias welshii is known. It is
anticipated that few trade permits will
ever be sought or issued for Asclepias
welshii since it is neither a desirable
species for collectors nor common in
cultivation or in the wild.

Section 9(a)(2)(B) of the Act, as
amended in 1982, prohibits the removal
and reduction to possession of
endangered plant species from areas
under Federal jurisdiction. Section 4(d)
allows for the provision of such
protection to threatened species through
regulations. This protection will apply to
Asclepias welshii under regulations
codified at 50 CFR Part 17. These

" regulations also provide permits for

exceptions to this prohibition. Asclepias
welshii is found on both Federal and
State of Utah lands. It is likely that few
collecting permits for Asclepias welshii
will ever be requested. Requests for
copies of the regulations on plants and
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inquiries regarding them may be
addressed to the Federal Wildlife Permit
Office, U.S. Fish and Wildlife Service, .
Washington, DC 20240 (703/235-1903).
Recovery actions that should enhance
the status of Asclepias welshii would
- include the development and
implementation of a comprehensive
recreation and habitat management plan
for the Coral Pink Sand Dunes and the
species. Such a plan could provide
conservation areas within the Dunes -
dedicated to maintaining the Asclepias
welshii population and the natural biotic
and abiotic components of the dune -
ecosystem.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared

_in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on

- October 25, 1983 (48 FR 49244).

Regulatory Flexnbnhty Act and Executive
Order 12291

" The Department of the Intenor has
determmed that designation of critical
- habitat for this species will not
constitute d major rule under Executive
Order 12291 and certifies that this
designation will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
The critical habitat of Asclepias
“welshii is located on State and Federal
lands. About 1,900 acres of critical
" habitat are on Federal lands-

.Utah Division of Parks and Recreation.

Based on the economic and other impact
information already discussed, no
significant economic or other impacts
are expected to result from the critical
habitat designation. In addition, no
direct costs, enforcement costs, or
information collection or recordkeeping
requirements are imposed on small
entities by this designation. These
determinations are based on a
Determination of Effects of Rules that is
available at the Service's Salt Lake City
Field Office, Room 2078 Administration
Building, 1745 W. 1700 S., and Denver
Regional Office, 134 Union Boulevard,
fourth floor, Lakewood, Colorado.
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Figh, Marine mammals, Plants ™~
(agriculture).

Regulations Promulgation
PART 17—{AMENDED]

Accordingly, Part 17, Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 90 Stat. 911; Pub. L. 95-632, 92 Stat.
3751; Pub. L. 86-159, 93 Stat. 1225; Pub. L. 97—
304, 96 Stat. 1411 (16 U.S.C. 1531 et seq.); Pub.
L. 99-625, 100 Stat. 3500 {1986}, unless
otherwise noted.

2. Amend § 17.12(h) by adding the
following, in alphabetical order, under
Asclepiadaceae to the list of

'Endangered and Threatened Plants:

§17.12 Endangered and threatened

administered by. the Bureau, and about Holmgren, N.H. and P.K. Holmgren. 1979, A | flams: R N R
2,100 acres of critical habitat are on new species of Asclepias (Asclepiadaceae)
State of Utah lands administered by the from Utah. Brittonia 31(1):110-114. (h)***
, Species Hstoic - goug When  Critcial Special
Scientific name Common name range ksted  habitat fules
Asclepladaceae—Milkweed family: - . . .
Asclepias welshii Welsh's mitk e USAAUT) .. Taicies 295 17.96(a) NA

3. Amend § 17.96(a) by adding critical
habitat of Asclepias welshii preceding
that of. Stephanomena malheurensis as -
follows:

§17.96 Critical habitat—plants.
(a) * * ok

* * * * *

Pamily Asclepiadaceae—Asclepias welshii
(Welsh's milkweed)

Utah, Kane County: entire Coral Pink Sand
Dunes, within T43S, R7W and R8W, and
T44S, R8W about 10 miles west of Kanab;

also, the area of the Sand Hills, about 10
miles north of Kanab, within T42S, R6W,
Section 8 (S% of the N% and N% of the S'%).
The constituent elements of this critical
habitat are the sand dunes themselves.

Note.—Map follows.
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Dated: September 21, 1987.
Susan Recce,

Acting Assistant Secretary for Flsh and
Wildlife and Parks.
[FR Doc. 87-24844 Filed 10—27—87 8:45 amj -
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'Proposed Rules

Federal Register
Vol. 52, No. 208

Wednesday, October 28,.1987

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
fules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 4, 11, 25, 30, 31, 32, 34,
35, 40, 50, 60, 61, 70, 71, 73, 74, 75, 95,
and 110 :

Retention Feriods for Records

" AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) proposes to amend
its regulations as a result of a review of
its recordkeeping requirements to
establish a definite retention period for
each record that an NRC applicant or
licensee for a materials or facility
license is required to maintain. The NRC
did not review the requirements for
need, as need is addressed in the
existing regulations. The rule would also

- provide a uniform standard acceptable
to the NRC for the condition of a record
throughout each specified retention
period. This proposed rule is expected to
reduce the overall recordkeeping burden
for NRC applicants and licensees by use
of uniform and specific retention periods
for each recordkeeping requirement.
DATES: Submit comments by December
28, 1987. Comments received after this
date will be considered if it is practical
to do so, but assurance of consideration
cannot be given except for those
comments recéeived before this date.
ADDRESSES: Send comments to: The
Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention: .

- Docketing and Service Branch. Copies of
comments received may be examined at
the NRC Public Document Room, 1717 H
Street NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Brenda J. Shelton, Chief, Records
Management Branch, Division of
Information Support Services, Office of
Administration and Resources
Management, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Telephone: 301-492-8132.

SUPPLEMENTARY INFORMATION: The
Nuclear Regulatory Commission's (NRC)
regulations require that applicants and
licensees retain a variety of records for
various periods of time. Licensees must
also retain certain plans and procedures
for routine operation and emergency
situations and file reports of certain
occurrences and events. The NRC has
reviewed its recordkeeping
requirements to determine how long the
required records should be retained.
This proposed rule reflects the results of
this review. It amends text in portions of
Title 10, Chapter I, of the Code of
Federal Regulations as codified on
September 30, 1986. Part 20 was
excepted; its many record retentjon
requirements are proposed in a revision
to Part 20 that was published for public
comment in the Federal Register on
December 20, 1985 (50 FR 51992) and
republished on January 9, 1986 (51 FR

- 1092). Codification of these amendments

and amendments in certain published
proposed rules will establish uniform
retention periods for all NRC
recordkeeping requirements. NRC also
intends to conform record retention
requirements in future rules to the four
uniform periods proposed in this rule.

The regulations sometimes specify
that a record be retained for a specific
period of time. These periods vary
widely from one or two years to the 40-
year life of a reactor license to the
completion of decommissioning for some
licenses. In other instances, they specify
that a record be kept until the
Commission authorizes its disposition,
and in others, that it be retained
indefinitely. Some parts of NRC
regulations specify the condition of a
record acceptable to the NRC
throughout its required retention period;
others do not.

This proposed rule would amend
regulations in nineteen parts of Title 10
to require that certain records in these
parts be retained for specific periods.
The rule would also provide for all parts
of Title 10, Chapter I, the condition of a.
record acceptable to the NRC
throughout the retention period.

Regarding specific retention periods,
with the exception of one six month
retention period, at 10 CFR 70.58(h),
uniform retention periods of three years,
five years, ten years, or the life of the
component, activity, area, or facility are
proposed to simplify the system for
retaining NRC records. These particular

four periods, although not ideal for
every record retention requirement,

" seem to be the best choices for NRC

record needs. Uniform periods were
recommended to the NRC by the
Nuclear Information and Records
Management Association (NIRMA)
based on the nuclear industry’s input to
NIRMA. Three of the uniform periods
coincide with the retention periods for
quality assurance (QA) records in Parts
50 and 71; the fourth coincides with the
retention periods for records such as.

‘those covered by technical

specifications.

With regard to technical
specifications, the NRC recognizes that
technical specifications for each nuclear
power plant include record retention
requirements that may, in some cases, .

" differ from those proposed in this rule.

The requirements in this rule take
precedence over and supersede any
conflicting requirements presently in the _
technical specifications. Therefore, the
Office of Nuclear Reactor Regulation
(NRR) intends to issue a generic letter
that would provide guidance to
licensees for revising their technical
specifications to conform with the rule
and would include model technical
specifications to follow for achieving
thls conformance.

During the course of reviewing 10 CFR
50.36, “Technical Specifications,” the
staff found that this section does not
clearly reflect the difference in
recordkeeping and reporting
requirements for reactors licensed under
different sections of the regulations.
Specifically, commercial and industrial
facilities are licensed under § 50.21(b) or
§ 50.22 and have detailed notification

_and reporting requirements delineated

in § 50.72 and § 50.73, respectively.
Therefore, specific cross references to

§ 50.72 and § 50.73 have been added to

§ 50.36 where appropriate. Facilities
licensed under § 50.21(a) for medical
therapy uses and facilities licensed
under § 50.21(c) for research and
development activities do not have
separate sections dealing with’
notification and reporting. The reporting.
requirements on the automatic safety .
system and for these types of reactors
are contained within 50.36. Accordingly,

- language is being added to

§ 50.36(c})(1)(ii){A) to make it conform
with § 50.72(b)(2)(iii) and

§50.73(a)(2)(v).
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An effort has been made to use
consistent terminology with regard to
paperwork throughout this multi-part
rule. For example, the term “retain”
conveys the idea of keeping secure or
intact and the term "maintain”
continuing to preserve and update, in
this case, a record. Consistency of
terminology and specificity of
recordkeeping requirements and
retention periods should assist an NRC
applicant or a licensee in complying
with these requirements.

The proposed changes in this rule
result in an overall reduction in the
recordkeeping burden imposed on the
NRC applicant or licensee. The major
reduction in burden results from
proposing 139 specific retention periods,
primarily three years or the life of a
license, for records that now must be
retained indefinitely. This major
reduction, plus four other reductions of
retention periods by two years, offsets
the proposed increase in retention
periods for 53 records; 41 cases by one
year, 10 cases by two years, 1 case by
two and one half years, and 1 case by
three years. Based on staff's . -
understanding of current industry
practices, the increases in retention
would not impose any additional burden
or could be readily accommodated
within current equipment configurations
and, therefore, would represent no
appreciable increase in burden. A
paragraph describing the form and
condition of a record acceptable to the
NRC for review is proposed for ten

parts. These paragraphs are comparable.

to similar provisions currently in other
parts of the NRC regulations.

~ Specifying clearly in NRC regulations
what records to retain, how long to
retain them, and the condition of a
record required for NRC inspection is
mutually beneficial to the applicant or
licensee and to the NRC. The Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.) added impetus to the NRC's
interest in the regulatory burden
imposed on an applicant or a licensee
by the preparation and retention of .
records. Furthermore, OMB's regulations
implementing the Paperwork Reduction.
Act require that record retention - -
requirements imposed by Federal
regulation contain specific retention
periods. The NRC complies with the
Act's requirement for Office of
Management and Budget (OMB}) review
of the information collection
requirements in each rulemaking. In -
addition; two documents on paperwork
are being prepared for publication in the
NUREG-series: one document will be
based on Regulatory Guide 10.1, which
is a compilation of reporting

requirements for persons subject to NRC
regulations, and the other document will
summarize the record retention periods
for the recordkeeping requirements
contained in NRC regulations. These
companion documents should be useful
to an NRC applicant or a licensee.

Environmental lmpact. Categoncal
Exclusion

The NRC has determined that this
proposed regulation is the type of action
described in categorical exclusions 10
CFR 51.22(c) (1) and (3). Therefore
neither an environmental impact
statement nor an environmental
assessment has been prepared for this
proposed regulation.

Paperwork Reduction Act Statement

This proposed rule amends
information collection requirements that
are subject to the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et seq.).
Requirements in eighteen parts included
in this rule were assigned approval
numbers by the Office of Management
and Budget as follows:

Part 4—3150-0053; Part 11—3150-0062;
Part 25—3150-0046; Part 30—3150-0017;
Part 31—3150-0016; Part 32-—3150-0001;
Part 34—3150-0007; Part 35—3150-0010;
Part 40—3150-0020; Part 50—3150-0011;
Part 60—3150-0127; Part 61—3150-0135;-
Part 70—3150-0009; Part 71—3150-0008;
Part 73—3150-0002; Part 74—3150-0123;
Part 75—3150-0055; Part 95-3150—0047
Part 110—3150-0036.

This proposed rule has been
submitted to the Office of Management
and Budget for review and approval.

Regulatory Flexibility Certification

Based upon the information available
at this stage of the rulemaking
proceeding and in accordance with the
Regulatory Flexibility Act of 1980, 5
U.S.C. 605(b), and NRC Size Standards
(50 FR 50241), the Commission hereby

-certifies that, if promulgated, this rule

will not have a significant economic

impact upon a substantial number of
smal] entities. The proposed rule would .

amend parts of the NRC regulations by

. specifying a period to retain each
. required record. The rule is expected to
affect most facility and materials

licensees by reducing the regulatory
burden of retaining records for an
unnecessarily long or indefinite period.
Thérefore, it is not expected to have a
significant economic impact on any
licensee. However, comments on the
expected economic impact of this
proposed rule on any small enmy are
welcome.

Application of Backfit Rule

The Commission has determined that
the backfit rule, 10 CFR 50.109, does not
apply to the proposed rule. The
proposed rule is purely administrative in
nature, and therefore does not result in
the “modification of or addition to
systems, structures, components, or’
design of a facility . . . or the
procedures or organization required to
design, construct, or operate a -
facnhty .". See 10 CFR 50.109(a)(1).

List of Sub)ects in 10 CFR Parts 4,11, 25, .
30, 31, 32, 34, 35, 40, 50, 60, 61. 70, 71, 73,
74, 75, 95, and 110

Reporting and recordkeeping '
requirements.

For the reasons set outin the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to.10 CFR Parts 4, 11, 25,

.30, 31, 32, 34, 35, 40, 50, 60, 61, 70 71,73,

74, 75, 95, and 110,

PART. 4—NONDISCRIMiNATION IN
FEDERALLY ASSISTED COMMISSION

. PROGRAMS

1. The authority citation for ﬁart'4 )

. continues to read as follows:
"~ Authority: Sec.161, 68 Stat. 948, as -

amended (42 U.S.C. 2201); Sec. 201, 88 Stat. ..

1242, as aimended (42 U.S.C. 5841).

2. A new § 4. 6 is added to read as
follows: . _ ,

§4.6 Maintenance of records.

- Each record required by this part must'
be legible throughout the retention -
period specified by each Commission
regulation. The record may be the
original or a reproduced copy or a
microform provided that the ¢opy or
microform is authénticated by
authorized persofnnel and that the.
microform is capable of producing a’
clear copy throughout the requxred

: retenhon penod

3. Sectlon 4.32is revnsed to read as
follows:

§4.32 Compliance reports. -

(a) Each recipient shall keep records
and submit to the responsible NRC
official timely, complete, and accurate
compliance reports at the times and in
the form and containing the information.
that.the responsible NRC official may
determine to be necessary to enable the.
official to ascertain-whether the
recipient has complied or is complymg
with this.subpart. .
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(b) In the case of any program under
which a primary recipient extends -
Federal financial assistance to any other
recipient, the other recipient shall also
submit necessary compliance reports to
the primary recipient to enable the
primary recipient to carry out its
obligations under this subpart.

(c) The primary recipient shall retain
each record of information needed to
complete a compliance report pursuant
to paragraph (a) of this section for three
years or as long as the primary recipient
retains the status of primary recipient as
defined in § 4.3, whichever is shorter.

4. In § 4.125, the introductory text of
paragraph (d) is revised to read as
follows:

§ 4.125 Preemployment inquiries.

* * * * *

(d) Information obtained in
accordance with this section as to the
medica! condition or history of the
applicant shall be collected on separate
forms. The recipient shall retain each
form as a record for three years from the
date the applicant’s employment ends,
or, if not hired, from the date of
application. Each form must be accorded
confidentiality as a medical record,
except that:

* L] * * *

5. In § 4.127, the introductory text of
paragraph (d) is revised to read as
follows:

§ 4.127 Existing facilities.

* * * »* -

(d) Transition plan. In the event that

" structural changes to facilities are
necessary to meet the requirement of
paragraph (a) of this section, a recipient
shall develop a transition plan setting
forth the steps necessary to complete
the changes. The plan is to be developed
with the assistance of interested
persons, including handicapped persons,
or organizations representing handi-
capped persons, and the plan is to meet
with the approval of the NRC. The
recipient shall retain a copy of the
transition plan as a record until any
structural change to a facility is
complete. A copy of the transition plan
is to be made available for public
inspection. At a minimum, the plan is to:
* * * * *

PART 11—CRITERIA AND -
PROCEDURES FOR DETERMINING
ELIGIBILITY FOR ACCESS TO OR
CONTROL OVER SPECIAL NUCLEAR
MATERIAL

6. The authority citation for Part 11
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); Sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

§11.9 (Amended]

7. Section 11.9 is amended by
changing "“two years” to “three years” in
the last sentence. '

8. Anew § 11.10 is added to read as
follows:

§ 11.10 Maintenance of records.

Each record required by this part must
be legible throughout the retention
period specified by each Commission
regulation. The record may be the
original or a reproduced copy or a
microform provided that the copy or
microform is authenticated by
authorized personnel and that the
microform is capable of producing a
clear copy throughout the required
retention period.

9. In § 11.13, paragraph (b} is revised
to read as follows:

§ 11.13 Special requirements for
transportation.
* * * * * X

(b) Each licensee who, 365 days after
Commission approval of the amended
security plan submitted in accordance
with § 11.11(a), transports or delivers to
a carrier for transport special nuclear
material subject to the physical
protection requirements of § 73.20, 73.25,
73.26, or 73.27 of this chapter shall
confirm and record prior to shipment the
name and special nuclear material
access authorization number of all
individuals identified in paragraph (a) of
this section assigned to the shipment.
The licensee shall retain this record for
three years after the last shipment is
made. However, the licensee need not
confirm and record the special nuclear
material access authorization number in
the case of any individual for whom an
application has been submitted and is
pending before the NRC in accordance
with paragraph (a) of this section.

PART 25—ACCESS AUTHORIZATION
FOR LICENSEE PERSONNEL

10. The authority citation for Part 25
continues to read as follows:
Authority: Sec. 161, 68 Stat. 948, as

amended (42 U.S.C. 2201); Sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

§25.11 [Amended]

11. Section § 25.11 is amended by
changing “two years” to “three years” in
the last sentence.

12. In 25.13, the existing text is
designated paragraph {a) and a new
paragraph (b) is added to read as
follows:

§ 25.13 Records maintenance.

* * * * *

(b} Each record required by this part
must be legible throughout the retention
period specified by each Commission
regulatjon. The record may be the
original or a reproduced copy or a
microform provided that the copy or
microform is authenticated by
authorized personnel and that the
microform is capable of producing a
clear copy throughout the required
retention period.

§ 25.23 [Amended]

13. In § 25.23, the introductory text is
amended by changing one year” to
“three years" in the fourth sentence.

§ 25.35 [Amended]

14.In § 25.35, the last sentence of the
existing text is amended by changing
“two years” to “three years.”

PART 30—RULES OF GENERAL
APPLICABILITY TO DOMESTIC
LICENSING OF BYPRODUCT
MATERIAL

15. The authority citation for Part 30
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); Sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

16. In § 30.34, paragraph (g) is revised
to read as follows:

§ 30.34 Terms and conditions of licenses.

* * » * *

(g) Each licensee preparing
technetium-99m radiopharmaceuticals
from molybdenum-99/technetium-99m
generators shall test the generator
eluates for molybdenum 99
breakthrough in accordance with
§ 35.14(b)(4} (i) through (iv) of this
chapter. The licensee shall record the
results of each test and retain each ,
record for three years after the record is
made.

* * * - *

17. In § 30.51, paragraph {c) is
removed, paragraph (d) is redesignated
(c), and paragraphs (a} and (b) are
revised to read as follows:

§30.51 Records.

(a) Each person who receives
byproduct material pursuant to a license
issued pursuant to the regulations in this
part and Parts 31 through 35 of this
chapter shall keep records showing the
receipt, transfer, and disposal of such
byproduct material as follows:

(1) The licensee shall retain each
record of receipt of byproduct material
as long as the material is possessed and
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for three years following transfer or
disposal of the material.

(2) The licensee who transferred the
material shall retain each record of
transfer for three years after each -
transfer unless a specific requirement in
another part of the regulations in this
chapter dictates otherwise.

(3) The licensee who disposed of the
material shall retain each record of
disposal of byproduct material until the
Commission terminates each license
that authorizes disposal of the material.

(b) The licensee shall retain each
record that is required by the
regulations in this part and Parts 31
through 35 of this chapter or by license
condition for the period specified by the
appropriate regulation-or license
condition. If a retention period is not
otherwise specified by regulation or
license condition, the record must be
retained until the Commission
terminates each license that authorizes
the activity that is subject to the
recordkeeping requirement.

* * * * *

PART 31—GENERAL DOMESTIC
LICENSES FOR BYPRODUCT
MATERIAL

18. The authority citation for Part 31
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); Sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

19. In § 31.5, paragraph (c)(4) is
revised to read as follows: -

31.5 Certain fneasuring, gauging, or
controlling devices.?

(C) * o . .
(4) Shall maintain records showing
compliance with the requirements of
paragraphs (c)(2) and (c}(3) of this
section. The records must show the
results of tests. The records also must
show the dates of performance of, and
the names of persons,perforr_n_ing,
testing, installing, servicing, and
removing from the installation
radioactive material and its shielding or
containment. The licensee shall retain
these records .as follows:

{i) Each record of a test for leakage of
radioactive material required by
paragraph (c)(2) of this section must be
retained for three years after the next
required leak test is performed or until
the sealed source is transferred or
disposed of.

(ii) Each record of a test of the on-off
mechanism and indicator required by

2 Persons possessing byproduct material in
devices under the general license in § 31.5 before
January 15, 1975, may continue to possess, use, or
transfer that material in accordance with the
requirements of § 31.5 in effect on January 14, 1975.

paragraph (c)(2) of this section must be
retained for three years after the next
required test of the on-off mechanism
and indicator is performed or until the
sealed source is transferred or dlsposed
of.

(iii) Each record that is requlred by
paragraph (c)(3) of this section must be
retained for three years from the date of
the recorded event or until the device is
transferred or disposed of.

* * L * *

20. A new § 31.12is added toread as

follovys:

§31.12 Maintenance of records.

Each record required by this part must

be legible throughout the retention
period specified by each Commission
regulation. The record may be the
original or a reproduced copy or a
microform provided that the copy or
microform is authenticated by
authorized personnel and that the
microform is capable of producing a
clear copy throughout the required
retention period.

PART 32—SPECIFIC DOMESTIC
LICENSES TO MANUFACTURE OR
TRANSFER CERTAIN ITEMS
CONTAINING BYPRODUCT MATERIAL

21. The authority citation for Part 32
continues to read as follows: .
Authority: Sec. 161, 68 Stat. 948, as

amended (42 U.S.C. 2201); Sec. 201 88 Stat.
1242, as amended (42 U.S.C. 5841).

22. A new §32. 3 is added to read as
fOIIOWS ‘

§32.3 Mamtenance of records.

Each record required by this part must
be legible throughout the retention
period specified by each Commission
regulation. The record may be the
original or a reproduced copy ora.
microform provided-that the copy or

. microform is authenticated by

authorized personnel and that the
microform is capable of producing a
clear copy throughout the required
retention period.-

PART 34—LICENSES FOR .
RADIOGRAPHY AND RADIATION
SAFETY REQUIREMENTS FOR
RADIOGRAPHIC OPERATIONS

23. The authority citation-for Part 34
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as

"amended (42 U.S.C. 2201); Sec. 201, 88 Stat.
© 1242, as'amended (42 U.S.C. 5841).

24. A new § 34.4 is added to read as
follows:

§ 34.4 Maintenance of records.

Each record required by this part must
be legible throughout the retention
period specified by each Commission

regulation. The record may be the
original or a reproduced copy or a
microform provided that the copy or
microform is authenticated by
authorized.personnel and that the
microform is capable of producing a
clear copy throughout the requxred
retention period. .

§34.24 [Amended]

25. Section 34.24 is amended by
changing “two years” to “three years" in
the next to last sentence.

26. In § 34.25, paragraph (c) is revised .
to read as follows:

§ 34.25 Leak testing, repair, tagging,
opening, modification, and replacement of
sealed sources.

» - * * "

(c) The leak test must be capable of -
detecting the presence of 0.005
microcurie of removable contamination
on the sealed source. An acceptable
leak test for sealed sources in the
possession of a radiography licensee -
would be to test at the nearest
accessible point to the sealed-source
storage position, or other appropriate
measuring point, by a procedure to be
approved pursuant to 34.11(f). Each
record of leak test results must be kept
in units of microcuries or disintegrations

. per minute (dpm} and retained for

inspection by the Commission for three

years after it is made.
* * . * * *

§34.26 [Amended]

27. Section 34.26 is amended by
changing “two years” to “three years" in
the last sentence.

28. In § 34.27, the introductory text is
revised to read as follows: :

§ 34.27 Utilization logs.
Each licensee shall maintain current

" logs, which shall be kept available for

three years from the date of the
recorded event, for inspection by the
Commission, at the address specified in
the license, showing for each sealed
source the following information:

29.In § 34.28, paragraph (b) is revised
to read as follows:

§ 34.25 Inspection and maintenance of

-radiographic exposure devices, storage

containers, and source changers.
* * f * * o
*(b) The licensee shall conduct a
program for inspection and maintenance
of radiographic exposure devices,
storage containers, and source changers
at intervals not to exceed three months
or prior to the first use thereafter to
ensure proper functioning of*
components important to safety. The
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licensee shall retain records of these
inspections and maintenance for three
years.

30. In § 34.29, paragraph (c) is revised
to read as follows:

§ 34.29 Permanent radiographic
installations.

* * * * *

(c) The alarm system shall be tested
at intervals not to exceed three months
or prior to the first use thereafter of the
source in the installation. The licensee
shall retain records of these tests for
three years. .

31. In § 34.32, the introductory text is
revised to read as follows:

§ 34.32 Operating and emergency
procedures.

The licensee shall retain a copy of
current operating and emergency
procedures as a record until the

Commission terminates the license that

authorizes the activity for which the
procedures were developed and, if
superseded, retain the superseded
material for three years after each
change. These procedures shall include
instructions in at least the following:
* * * * *

32. In § 34.33, paragraphs (b) and (e}
are revised to read as follows:

§ 34.33 Personnel monitoring.

* * * * *

(b) Pocket dosimeters must be read
and exposures recorded daily. The
licensee shall retain each record of these
exposures for three years after the
record is made.

* * * * *

(e) Reports received from the film
badge or TLD processor must be
retained for inspection until the
Commission terminates each license
that authorizes the activity that is
subject to the recordkeeping
requirement.

* * * * *

PART 35—MEDICAL USE OF
BYPRODUCT MATERIAL

33. The authority citation for Part 35
continues to read as follows:
Authority: Sec. 161, 68 Stat. 948, as

amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

34. A new § 35.5 is added to read as
follows:

§35.5 Maintenance of records. -

Each record required by this part must
be legible throughout the retention
period specified by each Commission
regulation. The record may be the
original or a reproduced copy or a
microform provided that the copy or-

microform is authenticated by
authorized personnel and that the
microform is capable of producing a
clear copy throughout the required
retention period.

§ 35.27 [Amended]
35. Section 35.27,

" paragraph (c) is amended by changing

“two years” to "three years.”

§ 35.29 [Amended]

36. Section 35.29, paragraph (b} is
amended by changing “two years” to
“three years."”

§ 35.33 [Amended]

37. Section 35.33, paragraph (c) is
amended to insert the number for the
footnoted NRC form in the second
sentence to read “Form NRC 473.”

§ 35.50 [Amended]

38. Section 35.50, paragraph (e) is
amended by changing “two years” to
““three years.”

§35.51 [Amended]

39. Section 35.51, paragraph (d)
introductory text is amended by
changing “two years” to “three years.”
§35.53 [Amended]

40. Section 35.53, paragraph (c)
introductory text is amended by
changing “two years” to “three years.”
§ 35.59 [Amended]

41. Section 35.59, paragraph (i) is

amended by changing “two years” to

“three years.”

§ 35.70 [Amended]

42. Section 35.70, paragraph (h) is
amended by changing “two years" to
“three years.”

§ 35.80 [Amended]

43. Section 35.80, paragraph (f} is
amended by changing “two years” to
“three years.”

§35.92 [Amended]

44. Section 35.92, paragraph (b) is
amended by changing “two years” to
“three years.”

§35.204 [Amended]

45. Section 35.204, paragraph (c) is
amended by changing “two years” to
“three years.”

§35.310 (Amended]

46. Section 35.310, paragraph (b} is
amended by changing “two years” to
“three years.” :

§ 35.315 [Amended]

47, Section 35.315, paragraph (a)(4) is
amended by changing “two years™ to
"three years.”

§35.404 [Amended)

48. Section 35.404, paragraph (b) is
amended by changing ‘‘two years” to
“three years.”

§35.406 [Amended]

49. Section 35.408, paragraph (d) is
amended by changing “two years” tn
“three years.”

§35.410 [Amended]

50. Section 35.410, paragraph (b) is
amended by changing “two years” to
“three years.”

§35.415 [Amended] .

51. Section 35.415, paragraph {a)(4) is
amended by changing “two years" to
“three years.”

§35.610 [Amended]

52. Section 35.610, paragraph (c} is
amended by changing “two years” to
“three years.”

§35.615 [Amended]

53. Section 35.615, paragraph (d)(4) is
amended by changing “two years” to
“three years."”

§35.634 [Amended]

54. Section 35.634, paragraph (c) is’
amended by changing “two years™ to
“three years.”

55. Section 35.634, paragraph (f) is
amended by changing “two years” to
“three years.”

§35.636 [Amended]

56. Section 35.636, paragraph (c) is
amended by changing “two years” to
“three years.”

PART 40—DOMESTIC LICENSING OF
SOURCE MATERIAL

57. The authority citation for Part 40
continues to read as follows:
Authority: Sec. 161, 68 Stat. 948, as

amended (42 U.S.C. 2201); Sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

58. In § 40.26, paragraph (c}(2) is
revised to read as follows:

§40.26 General license for possession and
storage of byproduct material as defined in

this part.
* * * »* *
(c) * * ok

(2) The documentation of daily
inspections of tailings or waste retention
systems and the immediate notification
of the appropriate NRC regional office
as indicated in Appendix D to 10 CFR
Part 20 of this chapter, or the Director,
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Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555, of
any failure in a tailings or waste
retention system that results in a release
of tailings or waste into unrestricted
areas, or of any unusual conditions
(conditions not contemplated in the
design of the retention system) that if
not corrected could lead to failure of the
system and result in a release of tailings
or waste into unrestricted areas; and
any additional requirements the
Commission may by order deem
necessary. The licensee shall retain this
documentation of each daily inspection
as a record for three years after each
inspection is documented.

* * * * L®

59. In 40.35, paragraph (e)(3) is revised
to read as follows:

§ 40.35 Conditions of specific licenses
issued pursuant to § 40.34.

* * * * *

(e] * k &

(3) Keep records showing the name,
address, and a point of contact for each
general licensee to whom he transfers
depleted uranium in industrial products
or devices for use pursuant to the
general license provided in 40.25 or
equivalent regulations of an Agreement
State. The records shall be retained for
three years from the date of transfer and
shall show the date of each transfer, the
quantity of depleted uranium in each
product or device transferred, and
compliance with the report requirements
of this section.

60. In § 40.61, paragraph (c) is
removed, paragraph (d) is redesignated
(c), and paragraphs (a) and (b) are
revised to read as follows:

Records, Reports, and Inspections

§ 40.61 Records.

(a) Each person who receives source
or byproduct material pursuant to a
license issued pursuant to the
regulations in this part shall keep
records showing the receipt, transfer,

and disposal of 'this source or byproduct

material as follows:

(1) The licensee shall retain each
record of receipt of source or byproduct
material as long as the material is
possessed and for three years following
transfer or disposition of the source or
byproduct material.

{2) The licensee who transferred the
material shall retain each record of
transfer or source or byproduct material
until the Commission terminates each
license that authorizes the activity that
is subject to the recordkeeping
requirement.

(3) The licensee shall retain each
record of disposal of source or
byproduct material until the
Commission terminates each license
that authorizes the activity that is
subject to the recordkeeping
requirement.

(4) If source or byproduct material is
combined or mixed with other licensed
material and subsequently treated in a
manner that makes direct correlation of
a receipt record with a transfer, export,
or disposition record impossible, the
licensee may use evaluative techniques
(such as first-in-first-out), to make the
records that are required by this Part
account for 100 percent of the material
received.,

(b) The licensee shall retain each
record that is required by the
regulations in this part or by license
condition for the period specified by the
appropriate regulation or license
condition. If a retention period is not
otherwise specified by regulation or
license condition, each record must be
maintained until the Commission
terminates the license that authorizes
the activity that is subject to the
recordkeeping requirement.

* * * * *

61. In Appendix A to Part 40, L
Technical Criteria, the second paragraph
of Criterion 8 and Criterion 8A are
revised to read as follows:

Appendix A to Part 40

B3 * * * *

I. Technical Criteria
* * * * *

Criterion8 * * *

Checks must be made and logged hourly of
all parameters {e.g., differential pressures
and scrubber water flow rates) that
determine the efficiency of yellowcake stack
emission control equipment operation. The
licensee shall retain each log as a record for
three years after the last entry in the log is
made. It must be determined whether or not
conditions are within a range prescribed to-
ensure that the equipment is operating
consistently near peak efficiency; corrective
action must be taken when performance is
outside of prescribed ranges. Effluent control
devices must be operative at all times durmg
drying and packagmg operations and-
whenever air is exhausting from the
yellowcake stack. Drying and packaging
operations must terminate when controls are
inoperative. When checks indicate the
equipment is not operating within the.range
prescribed for peak efficiency, actions must
be taken to restore parameters to the
prescribed range. When this cannot be done

" without shutdown and repairs, drying and

packaging operations must cease as soon as
practicable. Operations may not be restarted
after cessation due to off-normal performance
until needed corrective actions. have been
identified and implemented. All these
cessations, corrective actions, and restarts

must be reported to the appropriate NRC
regional office as indicated in Criterion 8A, in
writing, within ten days of the subsequent
restart,

* * * * L

Criterion 8A—Daily inspections of tailings
or waste retention systems must be
conducted by a qualified engineer or scientist

- and documented. The licensee shall retain

the documentation for each daily inspection
as a record for three years after the

. documentation is made. The appropriate NRC -

regional office as indicated in Appendix D to
10 CFR Part 20 of this chapter, or the Director,
Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555, must be
immediately notified of any failure in a
tailings or waste retention system that results
in a release of tailings or waste into
unrestricted areas, or of any unusual
conditions (conditions not contemplated in
the design of the retention system) that if not
corrected could indicate the potential or lead
to failure of the system and result in a release
of tailings or waste into unrestricted areas.

* * * * w

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

62. The authority citation for Part 50
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42.U.S.C. 2201); Sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

63. In § 50.36, paragraphs (c)(1)(i) (A)
and (B} and (ii) (A) and (B) and (c) (2)
and (7} are revised to read as follows:

§50.36 Technical specifications.

* w * * *

(c) Technical specifications will
include items in the followmg
categories:

(1) Safety limits, limiting safety
system settings, and limiting control
settings. (i}{A) Safety limits for nuclear
reactors are limits upon important

-process variables that are found to be

necessary to reasonably protect the
integrity of certain of the physical
barriers that guard against the
uncontrolled release of radioactivity. If
any safety limit is exceeded, the reactor
must be shut down. The licensee shall
notify the Commission, review the
matter, and record the results of the
review, including the cause of the
condition and the basis for corrective
action taken to preclude recurrence.
Operation must not be resumed until
authorized by the Commission. The
licensee shall retain the record of the
results of each review until the
Commission terminates the license for
the reactor, except for nuclear power .
reactors licensed under § 50.21(b) or
§.50.22 of this part. For these reactors,
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thé licensee shall notify the Commission
as required by § 50.72 and submit a
Licensee Event Report to the
Commission as required by § 50.73.

(B) Safety limits for fuel reprocessing
plants are those bounds within which
the process variables must be
maintained for adequate control of the
operation and that must not be
exceeded in order to protect the
integrity of the physical system that is
designed to guard against the

uncontrolled release of radio- act1v1ty If

any safety limit for a fuel reprocessing
plant is exceeded, corrective action
must be taken as stated in the technical
specification or the affected part of the

process, or the entire process if required,

must be shut down, unless this action
would further reduce the margin of
safety. The licensee shall notify the
Commission, review the matter, and
record the results of the review,
including the cause of the condition and
the basis for corrective action taken to
preclude recurrence. If a portion of the
process or the entire process has been
shutdown, operation must not be
‘resumed until authorized by the
Commission. The licensee shall retain
the record of the results of each review
until the Commission terminates the
license for the plant.

(ii)(A) Limiting safety system settings
for nuclear reactors are settings for
automatic protective devices related to
those variables having significant safety
functions. Where a limiting safety
system setting is specified for a variable
on which a safety limit has been placed,
the setting must be so chosen that
automatic protective action will correct
the abnormal situation before a safety
limit is exceeded. If, during operation, it
is determined that the automatic safety
system does not function as required, .
the licensee shall take appropriate
action, which may include shutting
down the reactor. The licensee shall
notify the Commission, review the
matter, and record the results of the
review, including the cause of the
condition and the basis for corrective
action taken to preclude recurrence. The
licensee shall retain the record of the re-
sults of each review until the
Commission terminates the license for
the reactor except for nuclear power.
reactors licensed under § 50.21{(b) or
§ 50.22 of this part. For these reactors,
the licensee shall notify the Commission
as required by § 50.72 and submit a
Licensee Event Report to the
Commission as required by § 50.73.
Licensees in these cases shall retain the
records of the review for a period of
three years following issuance of a
Licensee Event Report.

(B) Limiting control settings for fuel
reprocessing plants are settings for
automatic alarm or protective devices
related to those variables having

“significant safety functions. Where a

limiting control setting is specified for a
variable on which a safety limit has
been placed, the setting must be so
chosen that protective action, either
automatic or manual, will correct the
abnormal situation before a safety limit
is exceeded. If, during operation, the
automatic alarm or protective devices
do not function as required, the licensee
shall take appropriate action to
maintain the variables within the
limiting control-setting values and to
repair promptly the automatic devices or
to shut down the affected part of the
process and, if required, to shut down
the entire process for repair of
automatic devices. The licensee shall
notify the Commission, review the
matter, and record the results of the
review, including the cause of the
condition and the basis for corrective

action taken to preclude recurrence. The

licensee shall retain the record of the
results of each review until the
Commission terminates the license for
the plant.

(2) Limiting conditions for operation.
Limiting conditions for operation are the
lowest functional capability or
performance levels of equipment
required for safe operation of the
facility. When a limiting condition for
operation of a nuclear reactor is not met,
the licensee shall shut down the reactor
or follow any remedial action permitted
by the technical specifications until the
condition can be met. When a limiting
condition for operation of any process
step in the system of a fuel reprocessing
plant is not met, the licensee shall shut
down that part of the operation or
follow any remedial action permitted by

- the technical specifications until the

condition can be met. In the case of a
nuclear reactor not licensed under

8§ 50.21(b) or § 50.22 of this part or fuel
reprocessing plant, the licensee shall
notify the Commission, review the
matter, and record the results of the .
review, including the cause of the
condition and the basis for corrective
action taken to preclude recurrence. The
licensee shall retain the record of the
results of each review until the
Commission terminates the license for
the nuclear reactor or the fuel
reprocessing plant. In the case of
nuclear power reactors licensed under

§ 50.21(b) or § 50.22, the licensee shall
notify the Commission if required by

§ 50.72 and shall submit a Licensee
Event Report to the Commission as
required by § 50.73. In this case,

licensees shall retain records associated
with preparation of a Licensee Event
Report for a period of three years
following issuance of the report. For
events which do not require a Licensee
Event Report, the licensee shall retain
each record as required by the technical
specifications.
* * L * *

{7) Written Reports. Licensees for -
nuclear power reactors licensed under
§ 50.21{b) and § 50.22 of this part shall
submit written reports to the
Commission in accordance with § 50.73 .
of this part for events described in
paragraphs {c){1) and (c}(2) of this
section. For all licensees, the -
Commission may require Special
Reports as appropriate.

64. In § 50.36a, paragraph (a)(1) is
reviged to read as follows:

. §50.36a Technical specifications on

effluents from nuclear power reactors.

(a) i *

(1) That operating procedures :
developed pursuant to § 50.34a(c) for the

- control of effluents be established and

followed and that equipment installed in
the radioactive waste system, pursuant
to § 50.34(a), be maintained and used.’
The licensee shall retain the operating
procedures in effect as a record until the
Commission terminates the reactor -
license and shall retain each superseded
revision of the procedures for three
years from the date it was superseded
* * * * *

65. In § 50.48, paragraph (a) is revised
to read as follows:

.§50.48 Fire protection.

(a) Each operating nuclear power
plant must have a fire protection plan -
that satisfies Criterion 3 of Appendix A

. to this part. This fire protection plan

must describe the overall fire protection
program for the facility, identify the
various positions within the licensee’s
organization that are responsible for the
program, state the authorities that are
delegated to each of these positions to -
implement those responsibilities, and
outline the plans for fire protection, fire
detection and suppression capability,
and limitation of fire damage. The plan
must also describe specific features

‘necessary to implement the program

described above, such as administrative
controls and personnel requirements for
fire preventlon and manua] fire .
suppression activities, automatic and
manually operated fire detection and
suppression systems, and the means to
limit fire damage to structures, systems,
or components important to safety so
that the capability to safely shut down
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the plant is ensured.? The licensee shall -

retain the fire protection plan and each
change to the plan as a record until the
Commission terminates the reactor
license and shall retain each superseded
revision of the procedures for three
years from the date it was superseded. -

* * * . *

66. In § 50.49, the mtroductory text of
paragraph (d) is revised to read as
follows:

- §50.49 Environmental qualification of
electric equipment important to safety for
nuclear power plants.

(d) The applicant or licensee shall
prepare a list of electric equipment
important to safety covered by this
section. In addition, the applicant or

licensee shall include the informationin .

paragraphs (d) (1}, (2), and (3) of this
section for this electric equipment
important to safety in a qualification
file. The applicant or licensee shall keep
the list and information in the file
current and retain the file in auditable
form for the entire period during which
the covered item is installed in the
nuclear power plant or is stored for
future use to permit verification that
each item of electric equipment
important to safety meets the
requirements of paragraph (j) of this
section.

* * * * *

67. In § 50.54, paragraph (q) is revised
to read as follows:

§50.54 Conditions of licenses:
* * * - *

(q) A licensee authorized to possess
and operate a nuclear power reactor
shall follow and maintain in effect
emergency plans which meet the
standards in § 50.47(b) and the
requirements in Appendix E to this part.
A licensee authorized to possess and/or
operate a research reactor or a fuel
facility shall follow and maintain in
effect emergency plans which meet the
requirements in Appendix E to this part.
The licensee shall retain the emergency
plan and each change that decreases the
effectiveness of the plan as a record
until the Commission terminates the
license for the nuclear power reactor.

3 Basic fire protection guidance for nuclear power .

plants is contained in two NRC documents:

Branch Technical Position Auxiliary Power
Conversion System Branch BTP APCSB 9:5-1,
*“Guidelines for Fire Protection for Nuclear Power
Plants,” for new plants docketed after July 1, 1976,
dated May 1976.

Appendix A to BTP APCSB 9.5-1, “Guidelines for
Fire Protection for Nuclear Power Plants Docketed
Prior to July 1, 1976,” for plants that were operating
or under various stages of design or construction
before July 1, 1976, dated August 23, 1976.

Also see Note 4.

‘The nuclear power reactor licensee may

make changes to these plans without
Commission approval only if the
changes do not decrease the

effectiveness of the plans and the plans, .

as changed, continue to meet the
standards of § 50:47(b) and’ the
requirements of Appendix E'to this part.
The research reactor and/or the fuel
facility licensee may make changes to
these plans without Commission
approval only if these changes do not
decrease the effectiveness of the plans -
and the plans, as changed, continue to

- meet the requirements of Appendix E to

this part. The nuclear power reactor,
research reactor, or fuel facility licensee
shall retain a record of each change to
the emergency plan made without prior
Commission approval for a period of

three years from the date of the change.

Proposed changes that decrease the
effectiveness of the approved emergency
plans must not be implemented without
application to and approval by the
Commission. The licensee shall submit,
as specified in § 504, a report of each
proposed change for approval. If a
change is made without approval, the
licensee shall submit, as specified in

§ 50.4, a report of each change within 30
days after the change is made.

* - * * *

68. In § 50.71, paragraph (c} is revised
to read as follows:

§ 50.71 Maintenance of records, making of
reports.

* * * * *

(c) Records that are required by the
regulations in this part, by license
condition, or by technical specification,
must be retained for the period specified
by the appropriate regulation, license

condition, or technical specification. If a -

retention period is not otherwise
specified, these records must be
retained until the Commission
terminates the facility license.

* * * * *

69. In Appendix R to Part 50, Section
111, Specific Requirements, paragraph
1.3.d is revised to read as follows:

Appendix R—Fire Protection Program for
Nuclear Power Facilities Operating Prior to

January 1, 1979

* * * - *
nL.**+
l‘ LR N
3. * * W

d. At:3-year intervals, a randomly selected
unannounced drill must:be critiqued by
qualified individuals independent of the
licensee's staff. A copy of the written report
from these individuals must be available for
NRC review and shall be retained as a record
as specified in § IIL 1.4 of this appendix.

* * * * *

PART 60—DISPOSAL OF HIGH- LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

70. The authority citation for Part 60-
continues to read as-follows:

Authority: Sec. 161, 68 Stat. 948, as
amended {42 U.S.C. 2201} Sec. 201, 88 Stat.
1242, as amended {42 U.S.C. 5841).

71. Section 60.4 is revnsed to read as

“follows:

§60.4 Communications and records.

-(a) Except where otherwise specified,
all communications and reports
concerning the regulations in this part
and applications filed under them

" should be addressed to the Director of
"Nuclear Material Safety and Safeguards,
"U.S. Nuclear Regulatory Commlssmn,

Washirgton, DC 20555.
Communications, reports, ‘and
applications may be delivered in person
at the Commission’s offices at 1717 H
Street NW., Washington DC, or 7915
Eastern Avenue, Silver Sprmg, B
Maryland.

{(b} Each record required by this part
must be legible throughout the retention
period specified by each Commission
regulation. The record may be the
original or a reproduced copy or a
microform provided that the copy or
microform is authenticated by
authorized personnel and that the
microform is capable of producing a
clear copy throughout the requlred
retention period.

72. In § 60.71, the section headmg and
paragraph (b) are revised to read as
follows:

§60.71 Records and reports.
* * * * *

{b) Records of the receipt, handling,
and disposition of radioactive waste at
a geologic repository operations area
shall contain sufficient information to
provide a complete history of the
movement of the waste from the shipper
through all phases of storage and
disposal. DOE shall retain these records
in a manner that ensures their useability
for future generations in accordance
with § 60.51({a)(2).

L3 * * *

73.In § 60.72, paragraph (a) is revised
to read as follows:

§60.7 Construction records.

(a) DOE shall maintain records of
construction of the geologic repository
operations area in a manner that -
ensures their useability for future
generations in accordance with
§ 60.51(a}(2).

*

* * * *
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PART 61—LICENSING
REQUIREMENTS FOR LAND
DISPOSAL OF RADIOACTIVE WASTE

74. The authority citation for Part 61
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); Sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

75. In § 61.80 of Subpart G, paragraphs
{e) and (f} are revised to read as follows:

Subpart G—Records, Reports, Tests,
and Inspections

§61.80 Maintenance of records, reports,
and transfers. .
* * * * *

(e) Notwithstanding paragraphs (a)
through (d) of this section, the licensee
shall record the location and the
quantity of radioactive wastes
contained in the disposal site and
transfer these records upon license
termination to the chief executive of the
nearest mumcnpahty, the chief executive
of the county in which the facility is
located, the county zoning board or land
development and planning agency, the
State governor and other State, local,
and Federal governmental agencies as -
designated by the Commission-at the
time of license termination.

(f) Following receipt and acceptance
of a shipment of radioactive waste, the
licensee shall record the date of disposal
of the waste, the location in the disposal
site, the condition of the waste packages
as received, any discrepancies between
materials listed on the manifest and
those received, and any evidence of
leaking or damaged packages or
radiation or contamination levels in’
excess of limits specified in Department
of Transportation and Commission
regulations. The licensee shall briefly
describe any repackaging operations of
any of the waste packages included in
the shipment, plus any other information
required by the Commission as a license
condition. The licensee shall retain
these recnrds until the Commission
terminates the license that authorizes
the activities described in this section or
until the licensee transfers these records
as required by paragraph (e) of this
section.

* * * * *

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

76. The authority citation for Part 70
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); Sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

77. In 70.22, paragraphs'(g), (h), (i), (j).
and (k) are revised to read as follows:

§ 70.22 Contents of applications.
* * * * -

{g)(1) Each application for a license
that would authorize the transport or
delivery to a carrier for transport of
special nuclear material in an amount
specified in § 73.1(b)(2) of this chapter
must include (i) a description of the plan
for physical protection of special
nuclear material in transit in accordance
with §§ 73.20, 73.25, 73.26, 73.27, and
73.67 (a), {e), and (g) for 10 kg or more of
special nuclear material of low strategic
significance, and § 73.70(g) of this
chapter including, as appropriate, a plan
for the selection, qualification, and
training of armed escorts, or the
specification and design of a specially
designed truck or trailer, and (ii} a

licensee safeguards contingency plan or -

response procedures, as appropriate, for
dealing with threats, thefts, and
industrial sabotage relating to the
special nuclear material in transit.

(2) Each application for such a license
involving formula quantities of strategic
special nuclear material must include
the first four categories of information
contained in the applicant's safeguards
contingency plan. (The first four
categories of information, as set forth in
Appendix C to Part 73 of this chapter,
are Background, Generic Planning Base,
Licensee Planning Base, and
Responsibility Matrix. The fifth category
of information, Procedures, does not
have to be submitted for approval.)

(3) The licensee shall retain this
description of the plan for physical
protection of special nuclear material in
transit and the safeguards contingency
plan or safeguards response procedures
and each change to the plan or
procedures as a record for a period of
three years following the date on which
the licensee last possessed the
appropriate type and quantity of special
nuclear material requiring this record
under each license.

(h)(1) Each application for a license to
possess or use at any site or contiguous
sites subject to control by the licensee
uranium-235 (contained in uranium
enriched to 20 percent or more in the
uranium-235 isotope), uranium-233, or
plutonium alone or in any combination
in a quantity of 5,000 grams or more
computed by the formula,
grams=({grams contained U-235)+2.5
(grams U-233+grams plutonium), other
than a license for possession or use of
this material in the operation of a
nuclear reactor licensed pursuant to Part
50 of this chapter, must include a
physical security plan, consisting of two
parts. Part I must address vital
equipment, vital areas, and isolation
zones, and must demonstrate how the
applicant plans to meet the

requirements of § 73.20, 73.40, 73.45,
73.46, 73.50, 73.60, 73.70, and 73.71 of this
chapter in the conduct of the activity to
be licensed, including the identification
and description of jobs as required by
11.11(a) of this chapter. Part II must list
tests, inspections, and other means to
demonstrate compliance with such
requirements.

(2) The licensee shall retain a copy of
this physical security plan and each
change to the plan as a record-for a
period of three years following the date
on which the licensee last possessed the
appropriate type and quantity of special
nuclear material requiring this record
under each license.

(i) Each application for a license to
possess and use special nuclear material
for processing and fuel fabrication,
scrap recovery, or conversion of
uranium hexafluoride must contain, in
addition to the other information
required by this section, plans for coping
with emergencies.? The licensee shall
retain a copy of these plans for coping
with emergencies as records until the
Commission terminates each license
obtained by this application or any
application for renewal of a license, and
each change to the plan for three years
after the date of the change. -

(j)(1) Each application for a license to
possess or use at any site or contiguous
sites subject to control by the licensee
uranium-235 (contained in uranium
enriched to 20 percent or more in the
uranium-235 isotope}, uranium-233,-or -
plutomum alone or in any combination
in a quantity of 5,000 grams or more
computed by the formula,
grams = (grams contained U-235)+2.5
(grams U-233+grams plutomum) other -
than.a license for possession or use of
this material in the operation of a -
nuclear reactor licensed pursuant to Part
50 of this chapter, must include a
licensee safeguards contingency plan for -
dealing with threats, thefts, and
industrial sabotage, as defined in Part 73
of this chapter, relating to nuclear
facilities licensed under Part 50 of this
chapter or to the possession of special
nuclear material licensed under this
part.

(2) Each application for such a license °
must include the first four categories of .
information contained in the applicant's
safeguards contingency plan. {The first
four categones of information, as set
forth in Appendix C to Part 73 of this
chapter, are Background, Generic
Planning Base, Licensee Planning Base,
and Responsibility Matrix. The fifth

a Elﬁergency plans shall contain the elements that
are listed in Section 1V, "Content of Emergency
Plans,” of Appendix E to Part 50 of this chapter.
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category of information, Procedures,
does not have to be submitted for
approval.

(3) The licensee shall retain a copy of
this safeguards contingency planasa -
record until the Commission terminates
each license obtained by this
application or any application for
renewal of a license and retain each
change to the plan as a record for three
years after the date of the change.

(k) Each application for a license to
possess or use at any site or contiguous
sites subject to control by the licensee
special nuclear material of moderate
strategic significance or 10 kg or more of
special nuclear material of low strategic
significance as defined under § 73.2 (x)
and (y) of this chapter, other than a
license for possession or use of this
material in the operation of a nuclear
power reactor licensed pursuant to Part
50 of this chapter, must include a
physical security plan that demonstrates
how the applicant plans to meet the
requirements of § 73.67 (d), (e), (f), and
(g). as appropriate, of this chapter. The
licensee shall retain a copy of this
physical security plan as a record for the
period during which the licensee
possesses the appropriate type and
quantity of special nuclear material
requiring this record under each license
and each change to the plan for three
years after the change.

* * - * *

78. In § 70.24, paragraph (a)(3) is

revised to read as follows:

§70.24 Criticality accldent requirements.

(a) * * %

(3) The licensee shall maintain
emergency procedures for each area in
which this licensed special nuclear
material is handled, used, or stored to-
ensure that all personnel withdraw to an
area of safety upon the sounding of the
alarm. These procedures must include
the conduct of drills to familiarize
personnel with the evacuation plan,
plans and designation of responsible
individuals for determining the cause of
the alarm, and placement of radiation
survey instruments in accessible
locations for use in such an emergency.
The licensee shall retain a copy of
current procedures for each area as a
record for as long as licensed special
nuclear material is handled, used, or
stored in the area. The licensee shall
retain any superseded portion of the
) procedures for three years after the
portion is superseded

79. In 70.32, paragraphs {c)(2), {(d), (e}, -
and (g} are revised to read as follows:

§70.32 Conditions of licenses.

* . . * *

[C) * ok ®

(2) The licensee shall maintain
records of changes to the material
control and accounting program made

* without prior Commission approval, for

three years, after they are superseded
and shall furnish to the Director, Office
of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
with a copy to the appropriate NRC
Regional Office shown in Appendix A to
Part 73 of this chapter, a report
containing a description of each change
within:

* * * * *

(d) The licensee shall make no charr,ge

which would decrease the effectiveness

of the plan for physical protection of
special nuclear material in transit
prepared pursuant to § 70.22(g) or

§ 73.20(c) of this chapter without the
prior approval of the Commission. A
licensee desiring to make such changes
shall submit an application for a change
in the technical specifications
incorporated in his or her license, if any,
or for an amendment to the license
pursuant to § 50.90 or § 70.34 of this
chapter, as appropriate. The licensee
may make changes to the plan for
physical protection or special nuclear
material without prior Commission
approval if these changes do not
decrease the effectiveness of the plan.
The licensee shall retain a copy of the
plan a record for the period during
which the licensee possesses a formula
quantity of special nuclear material
requiring this record under each license
and each change to the plan for three
years from the effective date of the

_ change. A report containirig a

description of each change shall be
furnished the Director of Nuclear -

" Material Safety and Safeguards, U.S.’

Nuclear Regulatory Commission,
Washington, DC 20555, with a copy to
the appropriate NRC Regional Office
shown in Appendix A to Part 73 of this
chapter within two months after the
change.

(e) The licensee shall make no change
which would decrease the effectiveness
of a security plan prepared pursuant to
§§ 70.22(h), 70.22(k), or 73.20(c) without
the prior approval of the Commission. A
licensee desiring to make such a change

" shall submit an application for an

amendment to its license pursuant-to ’

§ 70.34. The licensee shall maintain
records of changes to the plan made
without prior Commission approval, for
three years from the effective date of the
change, and shall furnish-to the Director,

" Office of Nuclear Material Safety and

Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC. 20555,

with a copy to the appropriate NRC
Regional Office shown in Appendix A to
Part 73 of this chapter, a report
containing a description of each change
within two months after the change is .
made.

* * * * *

_ (g) The licensee shall prepare and
maintain safeguards contingency plan
procedures in accordance with
Appendix C to Part 73 of this chapter for
effecting the actions and decisions
contained in the Responsibility Matrix
of its safeguards contingency plan. The
licensee shall retain a copy of the
safeguards contingency plan procedures
as a record for the period during which
the licensee possesses the appropriate
type and quantity of special nuclear
material requiring this record under
each license for which the procedures
were developed and each change to the
plan for three years from the effective.
date of the change. The licensee shall
make no change that would decrease the
safeguards effectiveness of the first four
categories of information (Background,
Generic Planning Base, Licensee
Planning Base, and Responsibility
Matrix) contained in any licensee
safeguards contingency plan prepared
pursuant to §§ 70.22(g), 70.22(j), 73.30{g),
or 73.40 of this chapter without the prior
approval of the Commission. A licensee
desiring to make such a change shall
submit an application for an amendment
to its license pursuant to § 70.34. The
licensee may make changes to the
licensee safeguards contingency plan
without prior Commission approval if
the changes do not decrease the
safeguards effectiveness of the plan. The
licensee shall maintain each change to
the plan made without prior approval as
a record during the period for which
possession of a formula quantlty of -
special nuclear material is authorized
under a license and retain the
superseded material for three years from
the effective date of the change and
shall furnish a report containing a
description of each change within 60
days after the change is made to the
Regional Administrator of the
appropriate NRC Regional Office
specified in Appendix A to Part 73 of
this chapter; with a copy to the Director
of Nuclear Material Safety and
Safeguards.

80. In § 70.42, paragraphs (d) (1), (2},
(3), (4), and (5) are revised to read as
follows:

§70.42 Transfer of special nuclear
material.

* * L * . o*e *

(d)ﬁ'i
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(1) The transferor may have in his or
her possession, and read, a current copy
of the transferee's specific license: or
registration certificate. The transferor
. shall retain a copy of each license or
certificate for three years from the date
that it was obtained.

(2) The transferor may have in its
possession a written certification. by the
transferee that the transferee is
authorized by license or registration
certificate to receive the type, form, and
quantity of special nuclear material to
be transferred, specifying the license or
registration certificate number, issuing
agency, and expiration date. The
transferor shall retain the written
certificatiorr as a record for three years
from the date of receipt of the
certification;

(3) For emergency shipments the
transferor may accept oral certification
by the transferee that he or she is
authorized by license or registration
certificate to receive the type, form, and
quantity of speeial nuclear material tor
be transferred, specifying the license or
registration certificate mumber, issuing
agency, and expiration date, provided
that the oral certification is confirmed in
writing within ten days. The transferor
shall retain the written confirmation: of
the oral certification for three years
from the date of receipt of the
confirmation;

(4) The transferor may obtain other
sources of information compiled by a
reporting service from official records of
the Commission or the licensing agency
of an Agreement State as te the identity
of licensees and the scope and
expiration dates of licenses and
registrations. The transferor shall retain
the compilatior of information as a
record for three years from the date that
it was obtained; or

{5) When none of the methods: of
verification described in paragraphs (d}
(1) to (4) of this section are readily
available or when a transferor desires to
verify that information received by one
of these metheds: is: correct or up-to-
date, the transferor may obtain and
record confirmation from the
Commission or the licensing agency of
an Agreement State that the transferee
is licensed to receive the special nuclear
material. The fransferor shall retaim the
record of confirmation for three years
from the date the record is made.

81. In § 70.51, paragraphs (b) (2}, (3},
(5), and (6), (c), the intraductary text ef
(e)(1), and (f}£2}(v} are revised to read as
follows:

§70.51 Material ba!ance, inventory, andi
records requirements.

* * * * *

-(b]"'*

{2) Each record that is required by the
regulations in this part or by license

- condition must be maintained and

retained for the period specified by the

* appropriate regulation. or license

condition. If a retention period is not
otherwise specified by regulation or
license condition, the: licensee shall
retain the record until the Commission
terminates each license that authorizes.
the activity that is subject to the
recordkeeping requirement.

(3) Each record of receipt, acquisitiom,
or physical inventory of special nuclear
material that must be maintained
pursuant to paragraph (b)(1) of this
section must be retained as long as the
licensee retains possession of the.
material and for three years following
transfer of such material.-

* * » L - .

(5) Each record. of transfer of special
nuclear material to other persens must
be retained by the licensee who
transferred the material until the
Commission terminates the license
authorizing the licensee's possession of
the material. Each record required by
paragraph. (e){1){v) of this section shall
be retained for three years after it is.
made.

(6) Each record of disposal of special
nuclear material must be retained until
the Commission terminates each license
that authorizes the activity that is.
subject to the recordkeeping,
requirement.

(c) Each licensee whao is authorized to
possess at any one time special nuclear
material in a guantity exceeding ane
effective kilogram of special nuclear
material ghall establish, maintain, and
follow written material control and
accounting procedures that are
sufficient to enable the licensee to.
account for the speeial nuclear material
in the licensee’s possession under
license. The licensee shall retain these
procedures. until the Commission
terminates the license that authorizes
possession of the material and retain
any superseded portion of the
procedures for three years after the
portion is superseded.

* . 2 * * *

[e}’ * % &

(1) Maintain procedures that include
items listed in paragraphs. (e)(1) (i), {ii);
(iii}, (iv). (v}, (vi), andi (vii) ef this section:
and retain each record required in these
paragraphs: for three years after the
record is made..

* » w & .
SN SR I

ﬁg’y LR I

(v) Pocumentation in compliance with
the requirements. of paragraphs (f}(2}) (i),
(ii}, (iii}. and iv) of this section. Each

_record documenting compliance with:

these requirements must be retained for
three years after it is made.

82. In § 70.57, the introductory text of
paragraph (b} and paragraphs (b} (2}..(3),
(4), (6), (7). (8}, (¥1), and (12) are revised
to read as follows:

§ 70.57 Measurement control program for
special nuclear materials control and:
accounting..

* *. * * »

{b) In: accordance with § 70.58(f}, each
licensee who: is. authorized to possess at
any one time and location strategic
special nuclear material, or special
nuclear material of moderafe strategic:
significance, in a quantity exceeding one
effective kilogram: and fo use such
‘special nuclear material for activities
other than those involved in the
operation of a nuclear reactor licensed
pursuant to Part 50 of this chapter; those:
involved in a waste disposal operation,
or as sealed sources, shall establish and
maintain a measurement contral
program for special nuclear materials
contro] and accounting measurements.
Each program function must be
identified and assigned imr the licensee
organization in accordance with
§ 70.58¢b}(2), and fanctional
organizational relationships must be set
forth in writing in accordance with
§ 70.58(b)(3). The program must be
described in a manual which contains
the procedures, instructions, and forms
prepared to meet the requirements of
this paragraph, including procedures: for
the preparation, review, approval, and
prompt dissemination of any program
modifications or changes. The licensee
shall retain the current program.as a
record until the Commission terminates
the license authorizing possession of the
nuclear materials. The licensee™s
program shall include the following:

* * * * *

(2) Provisions must be made. for
nranagement reviews to determine the
adequacy of the program and to assess
the applieability of current precedures
and for planned audits to verify
conformanee with all aspeets of the
program. These reviews and audits must
be performed at intervals not to exceed
12 months. Audits and reviews must be
perfarmed by trained individuals
independent of direct responsibility for
the receipt, ecustody. utilization,
measurement, measurement quality, and
shipment of special nuclear material.
The resuits of reviews and audits must
be recorded and reported to licensee
management. The licensee shall retain
each record of a review or an audit for
three years after the-record is made.
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(3) The licensee shall ensure that any
person who contracts to perform
materials control and accounting
measurement services conforms with
applicable requirements of paragraphs
(b) (4) through (8) and (10) through (12)
of this section. Conformance must
include reporting by the contractor of
sufficient error data to allow the
licensee to calculate bias corrections
and measurement limits of error. All
statistical studies must be reported or
references in the measurement report
submitted to the licensee, who shall
have access to the contractor’s
supporting control data. The licensee
shall perform reviews to determine the
adequacy of the contractor's program
and audits to verify conformance with
all aspects of the program. Reviews and
audits must be performed at intervals
not to exceed 12 months. The results of
reviews and audits must be documented
and reported to licensee management.
The licensee shall retain the record of
the results of the licensee review and
audit of the contractor’'s program for
three years after the record is made.

(4) In order to ensure that potential
sources of sampling error are identified
and that samples are representative,
process and engineering tests must be
performed using well characterized
materials to establish or to verify the
applicability of existing procedures for
sampling special nuclear materials and
for maintaining sample integrity during
transport and storage. The Licensee
shall record the results of the above
process and engineering tests and shall
maintain those results as a record for as
long as that sampling systems is in use
and for three years following the last
such use. The program must ensure that
such procedures are maintained and
followed, and that sampling is included
in the procedures for estimating biases,
limits for systematic errors, and random
error variances.

* * * * *

(6) To ensure the adequacy of each -
measurement system with respect to
process flows, sampling and
measurement points, and nominal
material compositions, engineering.
analyses and evaluations must be made
of the design, installation,
preoperational tests, calibration, and the
operation of each system. These
analyses and evaluations must be
repeated whenever a significant change
is made in any component of a system.
The licensee shall record the results of
these analyses and evaluations and’
retain these records for three years after
the life of the process or equipment.

(7) Procedures and performance
criteria must be established for the

training, qualifying, and periodic
requalifying of all personnel who
perform sampling and measurements for
materials control and accounting

- purposes. The licensee shall retain as a

record the results of personnel -
qualification or requalification for three
years after the record is made.

.(8) The program must generate current

-data on the performance of measuring

processes, including, as appropriate,
values for bias corrections and their
uncertainties, random error variances,
limits for systematic errors, and other
parameters needed to establish the
uncertainty of measurements pertaining
to materials control and accounting. The
program data must reflect the current
process and measurement conditions
existing at the time the control
measurements are made. The licensee
shall record this data and retain this
record for three years after the record is
made. Measurements which are not
controlled by the program may not be
used for materials control or for
accounting proposes The program shall

include:
* * * * *

(11)(i) The licensee shall establish and
maintain a statistical control system,
including control charts and formal
statistical procedures, designed to
monitor the quality of each type of
program measurement. The licensee
shall retain a copy of the current -
statistical control system as a record
until the Commission terminates each
license that authorizes possession of the
material that the system affects and
shall retain copies of such system
documents for previous inventory
periods as a record for three years after
they are replaced.

(ii) Control chart limits must be
established to be equivalent to levels of
significance of 0.05 and 0.001. Whenever
control data exceed the 0.05 control
limits, the licensee shall investigate the
condition and take corrective actionin a
timely manner. The licensee shall record
the results of these investigations and
actions and retain each record for three
years after the record is made.
Whenever the control data exceed the
0.001 control limits, the measurement
system that generated the data must not
be used for material control and

accounting purposes until the deficiency

has been corrected and the system has
been brought into control at the 0. 05
control level.

(12) The licensee shall provnde a
records system in which all data,
information, reports, and documents -
generated by the measurement control
program must be retained for three
years. Records must include a summary

of the error data utilized in the limit of
error calulations performed for each
material balance period. The records
system must be organized for efficient
retrieval of program information. Each
reported result must be readily relatable
to the original measurement data and to
all relevant measurement control
information, including pertinent
calibration data. Records must be
available for NRC inspection.

. - * * *

83. In § 70.58, paragraphs (b)(3). (e},
(£), (h), and (j) and the introductory text
of paragraphs (i) and (k) are revised to
read as follows:

§ 70.58 Fundamental nuclear materlal
controls.

* * * * '*
- [b) e
(3) Material control and accounting

functional and organizational
relationships must be set forth in writing
in job descriptions, organizational
directives; instructions, procedure
manuals, etc. This documentation must
include position qualification
requirements and definitions of
authorities, responsibilities, and duties.
Delegations of material control and
accounting responsibilities and
authority must be in writing. The
licensee shall retain this documentation
as a record until the Commission
terminates each license that authorizes
the activity that is subject to-retention of
the documentation, and if any portion of
the documentation is superseded, retain
the superseded material for three years

after each change.
* * X * *

(e) A system must be established,
maintained, and followed for the ~
measurement of all special nuclear
material received, produced, or
transferred between MBAs, transferred
from'MBAs to ICAs, on inventory, or
shipped, discarded, or otherwise
removed from inventory and for the
determination of the limit of error
associated with each such measured
quantity except for plutonium-beryllium
sources; samples that have been

determined by other means to contain

less than 10 grams U-235, U-233, or
plutonium each; and reactor-irradiated
fuels involved in research, development,
and evaluation programs in facilities
other than irradiated-fuel reprocessing
plants. The system must be described in
writing and provide for sufficient
measurements to substantiate the
quantities of element and isotope
measured and the associated limits of
error. The licensee shall record the
required measurements and associated
limits of error and shall retain any
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record associated with this system: for
three years after the record is made.

{f) A program must be established,
maintaimed, and followed pursvant to
§ 70.57(b) for the centinuing
determination and centrol of the
systematic and random errors of
measurement processes at a level
commensurate with the requirements of
§ 70.51(¢)(5). The.licensee: shall retaim
each completed record required by the:
program for three years after the record
is made.

* * * * *

(h). A system. of storage: and internal
handling controls must be. established,
maintained, and followed to provide
current knowledge of the identity,
quantity, and location of all special
nuclear material contained within a
plant in discrete items and containers.
The licensee shall include procedures: as
specified in § 751 (e}(1) and retain any
record assaciated with: the procedures:
for six months after the record is: made;,

(i) Pracedures for special nuclear
material scrap centrol must be
established, maintained, and followed to
limit the accumulation and the
uneertainty of measurement of these
materials em inventory. The licensee:
shall retaima copy of the current:
procedures as a record until the:
Commission terminates each license
that authorizes the activity that is:
subject o the retention of procedures
and, if any partiom of the procedures is
superseded, retain the superseded:
portien for three years: after each:
change. Such procedures must include:
* * * w *

(j) Physical inventory procedures must
be established, maintained, and

followed so that special nuclear material
balanee: and their measurement.
uncertainties can be determined on the
basis of measurements in gompliance
with the material balance and inventery
requirements. and eriteria specified in

§ 70.5%. The licensee shall retain a copy
of the current precedures as a record:
until the Commission terminates each
license that authorizes. the activity that
is subject ta the retentiom of pracedures
and, if any portien of the procedures. is;
superseded, retain the superseded
partion for three years: after each:
change. .

(k) A. system of records and reports.
must be established, maintained, and
followed that will provide infermation
sufficient to locate: special nuclear
material and te close a measured
material balance around each material
balance area and the tatal plant, as
‘specified in: § 70.51.. As required by
§ 70.51, the licensee shatl retain the
records asseciated with this. syatem for

three years after the recards: are made.
This system shall include:

84. Im §& 70.60, paragraph (a) is revised
to read as follows:

§70.60 Weli-logging operations using
sealed sources.

(2) A licensee may perfarm well-
logging operations. with. a sealed source
only after the licensee executes a
written agreemend with the well owner
or operator that, within thirty (30) days.
after a well-logging source has been
classified. as irretrievable, the following
requirements will be implemented. The
licensee shall refain this written
agreement as. a record for three years
after completion of the well-logging
operations that are the subject of the

agreement.
PART 71—PACKAGING AND

" TRANSPORTATION OF RADIOACTIVE

MATERIAL

85. The autharity citatian for Part 71
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); Sec. 201, 88 Stat.
1242, as amended (42 U.S.C.. 5841}

86. In § 71.1, the existing paragraph is
designated (a} and the section heading
is revised and a new paragraph (b} is
added to read as follows:

§71.1. . Communications and cecords..

* * * * *

(b); Each. record required by this part
must be legibile throughout the retentiom
period specified by each Cemmissiorn
regulation. The record may be the:
original or a reproduced copy or &
microform provided that the copy or
microform is: authenticated by
authorized personnel and that the:
microform is capable of proeducing a
clear copy throughout the required
retention period.

87. Sectior 71.91 is revised to read as
follows:

§$71.91 Records.

(a) Each licensee shall maintaim for a
pertiod of three years after shipment a
recard of each shipment of licensed
material not exempt under § 71.10,
showing, where. applicable:

(1} Idemtificatien of the packaging by
madel number;

(2) Verification that there are no
significant defects in the packaging, as
shipped;

(3) Volume and identification of
coolant;

(4) Type and quantity of licensed

" material in each package, and the total

quantity of each shipment;

{5) For each item: of irradiated fissile
material:

(i) Identification by model number
and/or serial number;

(is) Ieradiation and decay history to

-the extent appropriate to demonstrate

that its nuclear and thermal
characteristics comply with license
conditions; and

(iii} Any abnormal or urrusual
condition relevant to radiation safety.

(6) Date of the shipment;

(7} For Figsile Class I and for Type B
packages, any special controls
exercised;

(8f Name and address of the
transferee;

(9) Address ta which the shipment
was made; and

(10] Results of the determinations
required by § 71.87 and by the
conditions of the package approval.

(b) The licensee shall make available
to the Commission for inspection, upon
reasonable notice, all recards required
by this part. Records shall be considered
valid only if stamped, initialed, or
signed and dated by authorized
personnel or otherwise authenticated.

(c] Each licensee shall maintain
sufficient written records to furnish
evidence of the quality of packaging.
The records to be maintained include
resulls of the determinations. required by
71.85: design, fabrication, and assembly
records; results of reviews, inspectians,,
tests, and audits; results of monitoring of
work performance and materials
analyses; and results of maintenance,
modification, and repair. [nspection,,
test, and audit records must identify the
inspectar or data recorder, the type of
observatiom, the results, the
acceptability and the action taken in:
conneetion with any deficiencies noted.
The records must be retained for the life
of the packaging, to which they apply
and three years thereafter.

88. In § 71.97, paragraphs (e)(4). (e),
and (f){2) are revised to read: as follows:

§ 71.97 Advance notification of shipment
of nuclear waste.

* * L4 * L3

(‘Cl, LR B

(4) The licensee shall retain a copy of
the notification as a record for three
years.

* * * * *

(e) Revision notice. A licensee whe
finds that schedule: infermatiom
previously furnished to a governor ar
govemnor's designee in accordance with
this section will not be met, shall
telephene a respensible individual in the
office of the governor of the State arof
the governor's designee: and inform that
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individual of the extent of the delay
beyond the schedule originally reported.
The licensee shall maintain a record of
the name of the individual contacted for
three years.

(f) * & *

(2) The licensee shall state in the
notice that it is a cancellation and shall
identify the advance notification which
is being cancelled. The licensee shall
retain a copy of the notice as a record
for three years.

89. In § 71.101, paragraph (b) is
revised to read as follows:

Subpart H—Quality Assurance

§71.101 Quality assurance requirements.

(b) Each licensee shall establish,
maintain, and execute a quality
assurance program satisfying each of
the applicable criteria of §§ 71.101
through 71.137 of this subpart and
satisfying any specific provisions that
are applicable to the licensee's
activities, including procurement of .
packaging. The licensee shall apply each
of the applicable criteria in a graded
approach, i.e., to an extent that is
consistent with its importance to safety.
L 4 * * * *

90. In § 71.105, paragraph (a) is
revised to read as follows:

§71.105 Quality assurance program.

(a) The licensee shall establish, at the
earliest practicable time, consistent with
the schedule for accomplishing the
activities, a quality assurance program
that complies with the requirements of
§§ 71.101 through 71.137 of this subpart.
The licensee shall document the quality
assurance program by written
procedures or instructions and shall
carry out the program in accordance
with those procedures throughout the
period during which packaging is used.
The licensee shall identify the material
and components to be covered by the
quality assurance program, the major
organizations participating in the
program, and the designated functions
of these organizations.

- * * * +*

91. In § 71.135 paragraph (a) is revised

to read as follows:

§ 71.135 Quality assurance records.

(a) The licensee shall maintain
sufficient written records to describe the
activities affecting quality. The records
must include the instructions,
procedures, and drawings required by
§ 71.111 to prescribe quality assurance
activities and must include closely
related specifications such as required
qualifications of personnel, procedures,
and equipment. The records must

include the instructions or procedures
which establish a records retention
program that is consistent with
applicable regulations and designates
factors such as duration, location, and
assigned responsibility The licensee
shall retain these records for three years
beyond the date when the licensee last
engages in the activity for which the
quality assurance program was
developed. If any portion of the written
procedures or instructions is
superseded, the licensee shall retain the
superseded material for three years after
it is superseded.

* * * * L

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

92. The authority citation for Part 73
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); Sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

93. In § 73.24, paragraph (b)(1) is
revised to read as follows:

§ 73.24 Prohibitions.

(b) * kK

(1) The licensee shall confirm and log
the arrival at the final destination of
each individual shipment and retain the
log for three years from the date of the
last entry in the log. The licensee shall
also schedule shipments to ensure that
the total quantity for two or more
shipments in transit at the same time
does not equal or exceed the formula
quantity, or

94. In § 73.25, the introductory text to
paragraphs (b){3} and (c)(1) are revised
to read as follows:

§ 73.25 Performance capabilities for
physical protection of strategic special
nuclear material in transit.

* w * * *

(b] * k &

(3) Detect attempts to gain
unauthorized access or introduce
unauthorized materials into the vicinity
of transports by deceit using the
following subsystems and subfunctions.
The licensee shall retain a copy of the
current procedures required in
paragraphs (b)(3) (i) and (ii} of this
section as a record for three years after
close of period licensee possesses
special nuclear material under each
license for which the procedures were
developed and, if any portion of the
procedures is superseded, retain the
superseded material for three years after
each change.

* * * * *

(c)ﬁﬁt

(1) Detect attempts to gain
unauthorized entry or introduce
unauthorized materials into transports
by deceit using the following
subsystems and subfunctions. The
licensee shall retain a copy of the
current procedures required in
paragraphs.(c)(1) (i) and (ii) of this
section as a record for three years after
close of period licensee possesses
special nuclear material under each
license for which the procedures were
developed and, if any portion of the
procedures is superseded, retain the
superseded material for three years after
each change.

* * - * *

95. In § 73.26, paragraphs {c) (1)(ii)
and (2), the introductory text of
paragraph (d)(3), and paragraphs (d}(4)
and (e)(1) are revised to read as follows:

§73.26 Transportation physical protection
systems, subsystems, components, and
procedures.

* * * * *

(C] * ok ¥

(1) * k&

(ii) The shipment shall be protected at
all times within the geographical limits
of the United States as provided in this
section and §§ 73.25 and 73.27. The
licensee shall retain each record
required by these sections for three
years after close of period licensee
possesses special nuclear material
under each license authorizing the
licensee to ship this material, and
superseded material for three years after
each change.

{2} A licensee who exports a formula
quantity of strategic special nuclear
material shall comply with the
requirements of this section and §§ 73.25
and 73.27, as applicable, up to the first
point where the shipm